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ALBANY, N. Y., JANuAn«Y, 1908. 
Current Lopics. 

An appointment which, without exaggera- 
tion, may be termed ideal, is that of Mr. 
Charles Henry Butler, of New York, to be 
reporter of the decisions of the Supreme Court 
of the United States, in place of J. C. Ban- 
croft Davis, who has resigned that office after 
having filled it with the highest satisfaction 
for nearly twenty years. The office of reporter 
is one of dignity, honor and emoluments; the 
salary is $4,500 per annum, but together with 
allowances, fees, etc., is worth from $8,000 to 
$10,000, besides having attached thereto a 
clerk and messenger. The new appointee has 
long been a prominent and honored member 
of the bar of New York, as was his father 
before him, the late lamented William Allen 
Butler. In 1898-99 Charles Henry Butler 
was the legal expert connected with the 
Anglo-American joint high commission. Be- 
sides being a prominent member of the legal 


profession, he has reached an enviable posi-| 
tion as legal author, his latest and, perhaps, | 
best known work being “ The Treaty-Making | 
His ability has | 


Power of the United States.” 
been proven and he is a worthy successor of 
Mr. Davis, himself a lawyer and ambassador 
of high rank and notable attainments. 
office to which Mr. Butler has now succeeded 


there have been a line of distinguished men, | 


all prominent in their day, but it can be said 
with perfect truth that the new reporter is 


fitness for the duties he will be called upon 
to perform. Since the organization of the 
Vou. 65.— No. 1. 





In the | 





| United States Supreme Court there have been 


‘but nine reporters. Mr. Butler’s distinguished 
|father never held office, but his grandfather, 
| Benjamin F. Butler, served as one of the com- 
| missioners to revise the statute-laws of New 
York, was attorney-general under both Presi- 


_dents Jackson and Van Buren, 1833-38, and 


during a portion of that time served as sec- 
retary of war. Mr. Butler has already entered 
upon the duties of his office, and we hazard 
nothing in saying that his administration will 
shed additional luster upon a line of men 
noted for their ability, faithfulness and high 
sense of duty in an office which ranks next 
to that of associate justice of the Supreme 


/ Court of the United States. 





The lay press has had considerable to say 
of iate in reference to the system of assigning 
justices of the Supreme Court, elected in cer- 
tain districts, to other districts of the State 
because of the alleged congestion of legal 
business in such districts, and have, it seems 
to us, made out a rather strong case against 
the practice. In addition to this, the bar of 
the counties thus deprived of their regularly 
elected judges have, not unnaturally, raised 
their voices to protest against it. That the 
practice referred to is capable of very serious 
abuses seems beyond question. Judges 
elected in rural districts are naturally attracted 
by the prospect of receiving much larger 
emoluments in the metropolis and some of 


them, at least, are not averse to employing 


pressure to obtain the desired assignments. 
Another side of the abuse is vigorously stated 
by The Albany Argus, in the following words: 


“ The governor is able, at one and the same time, 
to reward ‘political judges’— who have, of late 
years, begun to be a curse to the bench —and put 
justices under obligations to him, thereby destroy- 
ing the independence of the judiciary, and making 
it too much an adjunct of the executive, and a 
factor in the ambitions and plans of the man tem- 
porarily serving as executive. This policy Gover- 
nor Odell has pursued to such a degree as to 
constitute a scandal.” 


The Erie County Bar Association, whose 


_members, irrespective of party, have loudly 
the peer of any of them in ability and peculiar | 


protested against the transfer of Justice War- 
ren B. Hooker to New York is right in its 
declared purpose to keep justices in the dis- 
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trict in which they were elected, except under 
extraordinary circumstances; and it seems to 
us an excellent suggestion that the Court of 
Appeals would naturally be much better au- 
thority for the existence of such an emergency 
than the governor. There would seem to be! 
no reason for the election of additional jus- 
tices in any of the districts except those com- 
prised in Greater New York, and, of course, 
there are political reasons for preventing that, 
if possible. The spectacle of the Republican 
governor of a great State seeking to control 
the judiciary of a great Democratic city is 
only less edifying than that of a judge getting 
himself chosen in one district with a distinct 
view of being assigned to New York —* for 
political services rendered.” The people de- 
clared so unmistakably in the late election in 
favor of a non-partisan judiciary that the 
politicians ought to hesitate for a while, at 
least, before making another onslaught. 





The Court of Appeals on December 
eighteenth took a recess for the Christmas 
holidays. The next term will commence 
January 5, 1903. Since February 14, 1902, 
the court has disposed of 806 appeals, in- 
cluding appeals from judgments, appeals 
from orders and motions, and on Decem- 
ber 18 heard the argument in the last 
case on the calendar of January 6, 1902, 
which, as above stated, was not reached until 
February 14. On January 5 the court will 
take up the cases on the new calendar of 





November 10, 1902, and hopes to dispose of 


every case on the calendar by June 26, 1903. | 





A decision of some importance, and one | 
containing not a little comfort and encourage- 
ment for the so-called Christian Scientists 
(who, by the way, are clearly neither Chris- 
tians nor scientists, opposing as they do, the 
doctrines taught by Christ and all the teach- 
ings of science) was recently handed down by 
the United States Supreme Court in Ameri- 
can-School of Magnetic Healing and J. H. 
Kelly v. McAnnulty. The United States Re- 
vised Statutes (sections 3929, 4041, and the 
act of congress of March 2, 1895, section 4; 





28 stat. at L. 963, 964, chap. 191) authorize 








the retention of letters directed to any person 
for the purpose of obtaining money through 
the mails by false pretenses or promises, and 
it was sought to thus put an effective embargo 
upon the operations of the mind-cure faddists 
by denying them the use of the mails. The 
court decided that this could not be done, for 
the reason that the effectiveness of such 
“treatment” as the mind-cure people resort 
to is a mere matter of opinion, and the stat- 
utes are only intended to cover cases of actual 
fraud in fact. Mr. Justice Peckham, who 
wrote the majority opinion of the court, said 
in part: 


There can be no doubt that the influence of the 
mind upon the physical condition of the body is 
very powerful, and that a hopeful mental state goes 
far, in many cases, not only to alleviate, but even 
to aid very largely in the cure of an illness from 
which the body may suffer. And it is said that 
nature may itself, frequently, if not generally, heal 
the ills of the body without recourse to medicine, 
and that it cannot be doubted that in numerous cases 
nature, when left to itself, does succeed in curing 
many bodily ills. How far these claims are borne 
out by actual experience may be matter of opinion. 
Just exactly to what extent the mental condition 
affects the body, no one can accurately and defi- 
nitely say. One person may believe it of far greater 
efficacy than another, but surely it cannot be said 
that it is a fraud for one person to contend that the 
mind has an effect upon the body and its physical 
condition greater than even a vast majority of in- 
telligent people might be willing to admit or believe. 
Even intelligent people may and, indeed, do differ 
among themselves as to the extent of this mental 
effect. Because the complainants might or did 
claim to be able to effect cures by reason of working 
upon and affecting the mental powers of the indi- 
vidual, and directing them towards the accomplish- 
ment of a cure of the disease under which he might 
be suffering, who can say that it is a fraud, or a false 


| pretense or promise within the meaning of these 
| statutes? How can any one lay down the limit 


and say beyond that there are fraud and false pre- 
tenses? The claim of the ability to cure may be 
vastly greater than most men would be ready to 
admit, and yet those who might deny the existence 
or virtue of the remedy would only differ in opinion 
from those who assert it. There is no exact stand- 
ard of absolute truth by which to prove the assef- 
tion false and a fraud. We mean by that to say 
that the claim of complainants cannot be the subject 
of proof as of an ordinary fact; it cannot be proved 
as a fact to be a fraud, or false pretense or promise, 
nor can it properly be said that those who assume 
to heal bodily ills or infirmities by a resort to this 
method of cure are guilty of obtaining money under 
false pretenses, such as are intended in the statutes, 
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which evidently do not assume to deal with mere 
matters of opinion upon subjects which are not 
capable of proof as to their falsity. We may not 
believe in the efficacy of the treatment to the extent 
daimed by complainants, and we may have no sym- 
pathy with them in such claims, and yet their effect- 
jyeness is but matter of opinion in any court. The 
bill in this case avers that those who have business 
with complainants are satisfied with their method 
of treatment, and are entirely willing that the money 
they sent should be delivered to the complainants. 
In other words, they seem to have faith in the 
efficacy of the complainants’ treatment, and in their 
ability to heal as claimed by them. If they fail, the 
answer might be that all human means of treat- 
ment are also liable to fail and will necessarily fail 
when the appointed time arrives. There is no claim 
that the treatment by the complainants will always 
succeed. 

Suppose a person should assert that, by the use 
of electricity alone, he could treat diseases as effi- 
caciously and successfully as the same have hereto- 
fore been treated by “regular” physicians, would 
these statutes justify the postmaster-general, upon 
evidence satisfactory to him, to adjudge such claim 
to be without foundation, and then to pronounce 
the person so claiming, to be guilty of procuring, 
by false or fraudulent pretenses, the moneys of peo- 
ple sending him money through the mails, and then 
to prohibit the delivery of any letters to him? The 
moderate application of electricity, it is strongly 
maintained, has great effect upon the human sys- 
tem, and just how far it may cure or mitigate dis- 
eases no one can tell with certainty. It is still in an 
empirical stage, and enthusiastic believers in it may 
fegard it as entitled to a very high position in 
therapeutics, while many others may think it abso- 
lutely without value or potency in the cure of dis- 
ease. Was this kind of question intended to be 
submitted for a decision to a postmaster-general, 
and was it intended that he might decide the claim 
to be a fraud and enjoin the delivery of letters 
through the mail addressed to the person practicing 
such treatment of disease? As the effectiveness of 
almost any particular method of treatment of dis- 
ease is, to a more or less extent, a fruitful source 
of difference of opinion, even though the great 
Majority may be of one way of thinking, the effi- 
cacy of any special method is certainly not a matter 
for the decision of the postmaster-general within 
these statutes relative to fraud. Unless the question 
May be reduced to one of fact, as distinguished 
from mere opinion, we think these statutes cannot 
be invoked for the purpose of stopping the delivery 
of mail matter. 

Vaccination is believed by many to be a prevent- 
ive of smallpox, while others regard it as unavail- 


on the ground that the moneys he received through 
the mails were procured by false pretenses? 
Again, there are many persons who do not be- 
lieve in the homeopathic school of medicine, and 
who think that such doctrine, if practiced precisely 
upon the lines set forth by its originator, is abso- 
lutely inefficacious in the treatment of diseases, 
Are homeopathic physicians subject to be pro- 
ceeded against under these statutes, and liable, at 
the discretion of the postmaster-general, upon evi- 
dence satisfactory to him, to be found guilty of 
obtaining money under false pretenses, and their 
letters stamped as fraudulent and the money con- 
tained therein as payment for their professional 
services sent back to the writers of the letters? 
And, turning the question around, can physicians 
of what is called the “old school” be thus pro- 
ceeded against? Both of these different schools ot 
medicine have their followers, and many who be- 
lieve in the one will pronounce the other wholly 
devoid of merit. But there is no precise standard 
by which to measure the claims of either, for peo- 
ple do recover who are treated according to the one 
or the other school. And so, it is said, do people 
recover who are treated under this mental theory. 
By reason of it? That cannot be averred as matter 
of fact. Many think they do. Others are of the 
contrary opinion. Is the postmaster-general to 
decide the question under these statutes? * * * 
That the complainants had a hearing before the 
postmaster-general, and that his decision was made 
after such hearing cannot affect the case. The 
allegation in the bill as to the nature of the claim 
of complainants and upon what it is founded is 
admitted by the demurrer, and we, therefore, have 
undisputed and admitted facts, which show upon 
what basis the treatment by complainants rests, 
and what is the nature and character of their busi- 
ness. From these admitted facts, it is obvious that 
complainants, in conducting their business, so far 
as this record shows, do not violate the laws of 
congress. The statutes do not, as matter of law, 
cover the facts herein. 


This seems to us strong reasoning, and 
however much we may deprecate the growth 
of this curious fad, which is now reported to 
be spreading remarkably, abroad as well as 
at home, and the standing which this opinion 
gives it, we do not see how any other decision 
could have been reached, in accordance with 
the facts and circumstances of the case. 





United States District Judge George W. 
Ray, on the 6th inst., handed down a decis- 





ing for that purpose. Under these statutes could 
the postmaster-general, upon evidence satisfactory 
to him, decide that it was not a preventive, and 
exclude from the mails all letters to one who prac- 
ticed it and advertised it as a matter of prevention, 


|ion in the case of D. G. Leslie, of Syracuse, 
|N. Y., declining to grant the petitioner a dis~ 
charge in bankruptcy. The decision is an 
important one, both because it is the first 
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made by Judge Ray since he went upon the 
bench, and also because it gives a clearer in- 
sight into the workings of the notorious Bank. 
ruptcy Law, in reference to which we have 
given our opinion in former issues of the 
Journal. Judge Ray, who was author of the 
National Bankruptcy Law, during his service 
as congressman, declares that its intent was 
and is to protect creditors and not to promote 
fraud in the avoidance and repudiation of 
honest debts. Judge Ray shows his fearless- 
ness and integrity as a judge in declaring that 
the clear intent of the law has been evaded 
by the petitioner in this case. He says: 
“There is much in the evidence of this bank- 
rupt displaying such gross ignorance, real o1 
pretended, of his business affairs that the 
court is justified in holding that his evidence 
is not entitled to credit.” The decision does 
credit to Judge Ray’s judicial acumen, and is 


only another argument added to the many in! 


favor of the repeal of this notorious statute. 





The Octopus has again signally failed in 


its attempt to get its slimy tentacles around | 


the courts. 
6th inst., handed down a decision in favor 
of The Argus Company in the proceedings 
begun by the Octopus to set aside the award 
to that company of the contract for the State 
legislative printing. The highest court up- 
holds the Appellate Division, which dismissed 
a writ of certiorari obtained by the Octopus 
requiring the State printing board to review 
its action in letting the contract. 
Martin wrote the opinion, in which all the 


The Court of Appeals on the| 





| 
| 
| 


by the well-known expert, Albert S. Osborn, 
of Rochester, N. Y., and illustrated with two 
half-tone plates of disputed handwriting, 
These plates were made somewhat dark g9 
that no detail of the writing should be lost, 
It would seem that a great deal of misappre- 
hension exists on this subject, not only with 
the general public, but on the part of attor- 
neys as well. Supreme Court Judge Gaynor, 
of Brooklyn, in a case decided some three 
weeks ago, at White Plains, said substantially 
that people generally have a wrong idea of 
expert evidence and that this idea is usually 
fostered by the public press. He adds; 
“These experts come to you, not for you to 
say I do believe them or you don’t believe 
them, but they come to instruct the court and 
jury, to help them to see; and the character- 
istics they point out and the inferences to be 
drawn from them are for your instruction; 
but it is your eyes and your reasoning that 
are the final arbiters in the case.” This is 
not verbatim, but it is sufficient, perhaps, to 
convey the substance of the judge’s words. 
Justice Childs, of the Supreme Court, Buf- 
falo, in a recent case said practically the same 
thing, which statements put expert handwrit- 
ing evidence in a case on just the footing 


|that a competent and honest man wishes to 


Judge 


judges concurred. The Octopus’s case was 
about as flimsy as its claim that in substitut- | 


ing cheap buckram for the sheep binding 
which the contract for the publication of the 
official State Reports calls for, it is acting 
solely in the interest of the public and not at 
all to swell its own large profits. It would 
be well for the State authorities whose duty 
it is to act in this case to see to it without 
delay that the penalties provided in the con- 
tract itself for non-performance are exacted. 





Elsewhere in this issue is published an in- 
teresting and timely article on the subject of 
“Handwriting Expert Testimony,” written 








have it placed. The incompetent or the lying 
witness and his attorney wishes only opinions 
without reasons or with such reasons that no 
one can understand or appreciate them. Even 
a casual examination of the handwriting 
exhibits in the Molineux case shows how 
embarrassing it would be to try to ex 
plain away the damaging similarities, not 
simply in general features, but  similari- 
ties in distortions, abbreviations, and 
idiosyncrasies. The prosecution’s witnesses 
were, however, so hampered by the judge's 
interpretations of the rules of evidence 
that their testimony amounted practically 
only to a statement of opinions. Then when 
the defense experts appeared—most of 


whom appear on the defense of every murdei 
trial of importance—no objections wert 
raised to their testimony, but they were given 
full and free rein, talked mainly about indefi- 
nite and unexplained things, and on cross 
examination were thoroughly discredited, as 
the record will show, or practically admitted 
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the contention of the prosecution, excepting 
the opinion on the subject. This testimony 
should have been reviewed by the judge. 
This he not only did not do, but called atten- 
tion to the fact that there were the same 
“number” of experts on each side, which is 
exactly the same position taken by that sec- 
tion of the public press suffering from! 

“expertphobia,” and just opposite to the | 
opinions quoted from Justice Williams, Jus- 
tice Gaynor, and Justice Childs. 

If the Molineux case had been a civil | 
action, a prosecution for sending anonymous | 
letters or for slander, the writing would have 
been admitted by the defendant and the case 
would have been settled out of court if it had 
been possible to so settle it; but in a murder | 
trial, of course, no admission can be made | 
Mr. Osborn’s discussion of the subject is| 
clear, calm, well-reasoned, and cannot fail to| 
have an important influence in removing) 
some of the many misapprehensions and ex- | 
posing at least a few of the abuses connected | 
with this class of evidence in capital cases. | 





ere 


| 
INTERSTATE EXTRADITION OF FEDERAL | 
PRISONERS. | 


Appress oF HoNnoraBLeE Emory SPEER, JUDGE) 
Unitep States District Court FOR THE 
SouTHERN District oF GEORGIA, AT A_ BAn- 
guet In His Honor, GIVEN BY THE LAWYERS’ 
Civus oF BUFFALO, ON THE EVENING OF THE 
20TH OF DECEMBER, 1902. 

Judge Speer said in part: 

It is related that on one occasion Mr. Curran 
portrayed to Lord Avonmore an occasion not 
unlike this, as one “ where the innocent enjoyment 
of social mirth became expanded into the nobler 
warmth of social virtue, and the horizon of the 
board became enlarged into the horizon of man.” 
This sentiment I am sure is in harmony with the 
purposes of your organization, and I, therefore, 
beg that you will permit me briefly to call attention 
this evening to a practice which has most seriously 
impressed me as a danger to the enforcement of 
laws in which the people have a vital concern. 
The rule to which I refer is of recent announce- 
ment. It has seemed proper to a distinguished 
judge who enjoys the confidence and admiration 
of our profession and of the public, but experience 
has shown, and reason will, I think, convince, 
that it not only retards, but in many important 
Cases is practically a nullification of the national 
laws made for the punishment and prevention of 
crime. It is the rule which prohibits the removal 





| shall have been previously ascertained by law. 


| trial? 


for trial to the district where indictment has been 
found of a person who has taken refuge or who 
is found in another district, save after a commit- 
ment trial before a United States commissioner or 
other magistrate, which in all material respects is 
equivalent to the trial after issue made by plea 
of not guilty on the indictment. Under this rule, 
as administered, not only is the government re- 
quired to offer evidence on the merits “ from which 
a judicial finding of probable guilt might reason- 
ably be drawn,” but the defendant is afforded un- 
limited opportunity to introduce evidence which 


| may tend to negative probable cause or to indicate 


innocence. 
There are, under our national system, certain 
privileges of the person accused of ¢rime which 


| are so far reaching that they constitute also a right 


of the people, and, therefore, of the government. 
One is that in all criminal prosecutions the accused 
shall enjoy the right to a speedy and public trial 
by an impartial jury of the State and district wherein 
the crime shall have been committed, which district 
In 
the enjoyment of this right, not always, as we shall 
see, appreciated by the accused, the government 
necessarily is entitled to participate. The govern- 
ment then has the right to a speedy trial of the 
offender, and, in the district where the crime shall 
have been committed. I need not argue to the 
trained intelligence of those who accord me the 
honor of their attention that these rights of the 


| government, and the accused, are of equal import- 


But how shall the accused be brought to 
Obviously by holding him to answer for 
the crime with which he is accused. But his lib- 
erty is precious. He is presumed to be innocent. 
Of this treasure of liberty, and this presumption 
of innocence he may not be deprived, even tem- 
porarily, in violation of the safeguard thrown 
around them by the Constitution. What is that 
safeguard? It is the provision that “ No person 
shall be held to answer for a capital, or otherwise 
infamous crime, unless on a presentment or indict- 
ment of a grand jury.” Then does it not follow, 
as the night the day, that since no person shall 
be held to answer for crimes of this class unless 
on a presentment or indictment of a grand jury, 
that on a presentment or indictment for such 
crimes the ~*cused shall be held to answer. On 
valid indictinent then the law commands that the 
court shall issue its warrant, that the arresting 
officer shall arrest, that the prisoner shall be held 
to answer. The logic seems to me inexorable that 
the right of the government and the accused must 
coexist, and even if no statute had been passed 
upon the subject, that by the necessary implication 
of that clause of the Constitution, on presentment 
or indictment the appropriate officers of the gov- 
ernment, sworn to support the Constitution, shall 
bring to the appropriate district for trial persons 
thus charged with capital or infamous crimes. Of 
course, the arresting officer must be empowered 


ance. 
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with process, that is, the capias or bench warrant. 
This process is not better known now than when 
the clause quoted was framed. So far from 
according to the indictment, and the time-honored 
writ issued thereon, the authority both possessed 
at the time the Constitution was perfeced, this 
ruling depreciates both. In practical effect it 
ignores both, and to the solemn action of a grand 
jury, taken after hearing evidence on oath, is 
ascribed no more significance than that given to 
the affidavit of a prosecutor or informer. This is 
the most dangerous feature of this modern doc- 
trine. Thereby a commissioner or other commit- 
ting magistrate is given power to ignore and de- 
feat the effect of an indictment or presentment of 
a grand jury in a Circuit or District Court of the 
United States. No matter how serious the offense, 
or how plain the proof, or how injurious the con- 
sequences of the crime, if such a magistrate in a 
particular locality where the person indicted is 
found or has taken refuge shall conclude that the 
indictment is not supported by the proof, the pris- 
oner will be discharged, and the government has 
no recourse, by appeal or otherwise. 

Surely -the profession, the bench and congress | 
have not as yet appreciated the enormous local | 
or other obstructive influence which may be ex- 
erted against the proper enforcement of the crim- 
inal laws of the United States by a general appli- 





cation of this rule. The guilty may select a city 
of refuge, and the horns of the altar are ready for | 
his prehensible grasp. The advantage thus given | 
the accused is not deducible, as we have seen, from | 
the language of the Constitution, and it is equally | 
unsupported by the language of the statute. This | 
statute reads: ‘“‘ That for any crime or offense | 
against the United States the offender may by 
any commissioner, judge, etc., of any State where 
he may be found, and agreeable to the usual mode 
of process against offenders in such State, be ar- 
rested, imprisoned or bailed, as the case may be, 
for trial before such court of the United States 
as by law has cognizance of the offense.” When 
indictment has been found the practice at common 
law which is “ the usual mode of process” through- 
out the United States was to issue a bench war- 
rant thereon, and when the prisoner has been 
arrested by virtue of the bench warrant, the indict- 
ment itself representing the action of the grand 
jury, is regarded as a sufficient finding of probable 
cause of guilt. It follows that when a prisoner is 
arrested on a bench warrant issued after indictment, 
there can be no inquiry into the merits of the case 
by a committing magistrate, unless the indictment 
itself is assailed as invalid, or unless a question is 
raised as to the identity of the prisoner, or the 
jurisdiction of the court. Of course the rule is en- 
tirely different where the proceeding for removal 
is before indictment. In such case there has been 
no investigation as to probable cause of guilt and 
the preliminary inquiry may be as full as the com- 





mitting magistrate chooses to make it. 








Until the rule upon which I respectfully animad. 
vert was announced I never heard of an inquiry 
involving the general question of guilt or inno- 
cence made by a committing magistrate in any 
case where an indictment had been found. Cer. 
tainly no such practice obtains in any State of the 
Union, with respect to indictments found in a dif. 
ferent country, or circuit or district of a State from 
that in which the arrest was made. Nor does it 
seem to be “the usual mode of process” in the 
State of New York (Crim. Code, secs. 300-303), 
Indeed, it seems to be a recognized practice in 
every State that a bench warrant or capias issued 
on a valid indictment is effective to arrest the de- 
fendant, in any part of the State, and effective to 
cause his removal to the county or district where 
the indictment is found, without any order on the 
part of a local magistrate. Surely in State cases, 
after valid indictment by a court having jurisdic- 
tion, followed by a warrant under the seal of the 
court, it would be superfluous to seek an addi- 
tional order or warrant from a local justice of the 
peace for the purpose of arrest and removal. Such 
practice was unknown to the common law from 
which our own procedure is borrowed. The bench 
warrant or capias issued by an English judge upon 
indictment found extended over the whole realm, 
and no subsequent examination before a magistrate 
was necessary to the efficacy of the capias, or de- 
mandable by the accused. 

Nor does any such practice obtain in cases of 
what is commonly termed interstate extradition, 
that is to say, in cases where a person charged by 
any State with crime has left the State wherein 
indictment is found and is apprehended in another 
State. Neither the constitutional provision which 
deals with this subject nor the act of congress 
passed in 1793 for the purpose of carrying the 
provision into effect requires or permits the execu- 
tive authority of the State, or any court therein, 
to draw in question the guilt of the accused. In 
such cases the existence of the indictment, or accu- 
sation even, the identity of the person charged 
with the crime, the proof of his presence at the 
time the offense is charged in the State from which 
he is alleged to be a fugitive, are the only facts 
which can be inquired into. And yet at no period 
of our history was the jealousy of the different 
States for their sovereignty respectively more 
marked than at the time of the adoption of the 
Constitution. Notwithstanding this, the great 
lawyers who formed the controlling element of the 
convention clearly perceived that the public welfare 
demanded that a person charged with crime should 
be, wherever found, promptly removed to the place 
where the offense was committed in order that the 
question of guilt or probable guilt might be deter- 
mined. These illustrious patriots did not intend 
that State lines might become seams to weaken the 
fabric of efficient government and so they pro- 
vided in article 4, section 2 of the Constitution: 
“A person charged in any State with treason 
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felony or other crime who shall flee from justice | the defendants were never in the district where the 
and be found in another State, shall, on demand of| indictment was found. This also involved the 
the executive authority of the State from which jurisdiction of the court. There, too, was the 
he fled, be delivered up to be removed to the State| case against the late Charles A. Dana, where, in 
having jurisdiction of the crime.” The philosophy | 1895, Judge Brown held that an indictment found 
of this constitutional provision is discoverable in| in the District of Columbia annexed by copy to an 
perhaps every extradition treaty between the United | affidavit and a warrant issued thereon would not 
States and a foreign government. There also a/ authorize the removal of the accused to the Dis- 
yalid indictment with proof of identity, and of the| trict of Columbia for trial. But in that case it 
presence of the prisoner at the locality, and at the| was plain that the prosecution, which was for libel, 
time when and where the crime is charged, is | was instituted against the famous American 
deemed sufficient for his extradition. Thus it is journalist because his paper circulated in the Dis- 
seen that between the different subdivisions of aj trict of Columbia. Here also the jurisdiction of 
State, between the States themselves, and between| the court finding the indictment was involved. 
the nation and foreign governments, there exists} But how different are these cases from those 
a simple, efficacious and speedy method for the| charging crimes of a positive character which could 
removal for trial of persons accused of crime. If not be committed unless the accused were actually 
the rule I discuss is sound in law, how impotent | in the judicial district where the crime is laid? 
and indeed pitiable, is the correlative power of the| To those who have given the subject thought, 
national government to remove the accused for trial | it will not be necessary to dwell upon the import- 
from one of its own judicial districts to another? | ance of a prompt and speedy enforcement of the 
Yet I presume it will now be conceded that the} criminal law. A speedy trial is a right which the 
authority of the United States extends to all of | Constitution vouchsafes to the innocent for his 
the territory within the United States. Even such | proper protection, but no system can be at all suffi- 
great judicial guardians of States rights as Chief) cient for the purposes of government which does 
Justice Fuller and Mr. Justice Lamar, in their dis-| not furnish the requisite machinery for promptly 
senting opinion in the famous case of Nagle, used| bringing offenders to justice. Where the enforce- 
this language: “ Nor do we question the general| ment of the law is tardy, the effect of fixing pun- 
proposition that the federal government established | ishment upon a crime in order to deter persons 
by the Constitution is absolutely sovereign over|from its commission is largely lost. Those 
every foot of soil and over every person within; philosophic students and writers who have given 
the national territory, within the sphere of action| the subject careful thought agree that it is the 
assigned to it, and that within that sphere its Con-|celerity and certainty and not the severity of 
stitution and laws are the supreme law of the land, | punishment which deter the wrongdoer. Witnesses 
and its proper instrumentalities of government can | die, human memory of evidence ceases to be either 
be subject to no restraint and can be held to no| vivid or accurate, the efforts of the public officers 
accountability.” charged with the enforcement of the law become 
While this is undeniably true, under the rule| relaxed, the public conscience becomes indifferent. 
adverted to a bench warrant of a United States| Delay in the enforcement of the criminal law has 
court issued in one judicial district of our coun-| frequently brought reproach on the law and those 
try in the name of the president of the United States) who administer it, and a rule which gives to the 
may be conclusively ignored on its own territory | defendant who takes refuge in another State an 
by a United States commissioner in another district | advantage not afforded to him who remains in the 
and the government is powerless. | State where the crime is committed is a direct en- 
There are, of course, many cases where the re-| couragement to the fugitive from justice. 
moval of a person accused of crime to another| A startling illustration of some of the evils here 
State for trial would be improper. One of these | described is afforded by the record in the case 
was passed on by Judge Lowell, in the case of| of the United States v. Greene, Gaynor and others, 
United States v. Pope, decided in 1878. There the | a proceeding to remove the accused for trial, finally 
indictment was so inconsistent that an impossible | decided by the Supreme Court on the 6th day of 
Offense was set forth, and it was the duty of the | January, 1902. From this it appears that on Decem- 
judge or commissioner to award a discharge of| ber 8, 1899, indictment was found at Savannah. 
the accused (26 Fed. Cases, p. 593). There also| On December 14, 1899, the accused were arrested 
was the case of United States v. Rogers, where| in New York, and the hearing began before the 
Judge Parker, in 1885, held that it was competent commissioner. He made his order finding prob- 
to inquire into the jurisdiction of the court (23 Fed. | able cause on February 20, 1900. On April 14 
Rep. 658). This is incontrovertible, for the action | 1900, the district judge delivered opinion holding 
of a court without jurisdiction is void. There also| that certified copy of the indictment with bench 
Was the case of the United States v. Fowkes, de-| warrant, etc., was not sufficient to authorize re- 
tided in 1802 (49 Fed. Rep., p. 50). This arose| moval. On June 26, 1900, the court sent the case 
tinder the Interstate Commerce Law, where it was| back to the commissioner for further evidence. 
held that evidence could be introduced to show that' On November 19, the same year, the case before 
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the commissioner closed. On May 15, 1901, the 
District Court held that warrant of removal! should 
be issued. On May 28 of the same year warrant 
for removal was issued. Thus it will be seen that 
there was a delay of seventeen months before it 
was determined that the accused found in one judi- 
cial district of the United States should be held to 
answer an indictment in another. 

In the consideration of this question, a fact of 
utmost significance is that our country already con- 
sists of forty-five distinct States, without taking 
account of the territories and insular possessions. 
if the government must take its witnesses to each 
district in which persons jointly indicted for con- 
spiracy or other joint crimes may seek refuge, 
it will amount to a paralysis of the prosecution of 
important crimes. Numerous cases affording 
convincing illustration of this truth will occur to 
every lawyer and judicial officer of experience. 

In the presence of the marvelous national devel- 
opment now in progress the work of the courts 
of the United States becomes increasingly import- 
ant. The powers of these courts to redress wrong, 
to protect the individual and the public and to 
punish and redress crime should be strengthened 
and not impaired. In contemplation of the Con- 
stitution we are one great people. Criminal pro- 
cesses in the United States were never intended to 
be less broad than the national domain. It is a 
contradiction in terms for an American judge to 
speak of the indictment of a United States court 
as a “foreign indictment.” The judiciary are the 
judiciary of the United States, and not of a section. 
Over all the same great court sits in review, 
whether the case arises in New York or in Georgia. 
Of the judicial system of the United States said 
Mr. Bryce .in his American Commonwealth: 
“There is no part of the American system which 
reflects more credit on its authors or has worked 
better in practice.” 

The very least consideration of injury to the pub- 
lic by this practice of disregarding the indictment 
of a United States court is the cost of the inquiry 
before the committing magistrate, and yet I do not 
hesitate to say that it would startle the country 
was it aware of the enormous and unnecessary 
burdens imposed upon the public treasury by this 
rule, in the effort to bring to trial in the national 
courts of one State indicted persons who have 
escaped into another. 

It is true that it is not proper to lose sight of 
the necessity for protecting the citizen against un- 
founded, vexatious or oppressive prosecutions. 
But why is it found necessary to afford him more 
protection than that accorded by the Constitution? 
Of the grand jury, it may be said that perhaps 
there is no instrumentality for the administration 
of justice among English speaking people on which 
more enconiums have been bestowed. Venerable 
as effective, we have high authority for concluding 
that it had its existence, at least in substance, 
among the Saxons on that bleak peninsula jutting 





— 


into the waters of the North sea which was the 
original home of the Anglo-Saxon race. It jg 
expressly recognized by the constitutions of Clay. 
endon enacted in the reign of Henry II, in 1164. 
Having for centuries served the purposes of ciyili- 
zation as they are affected by the enforcement of 
the criminal law in the mother country, the grand 
jury was brought across the Atlantic and became 
a part of our colonial system. When the patriots 
and sages of the Revolution, who framed the Con. 
stitution of the United States, had completed the 
original draft, one among the objections urged to 
that noble instrument was, that it did not adequately 
secure the protection of the people, for so long 
discoverable in the action of the grand jury, and 
so the first congress proposed, among others, the 
fifth amendment. This-in its first clause, as we 
have seen, makes the investigation of the grand 
jury on sworn testimony the official and sufficient 
inquest to ascertain whether there is probable cause 
of the guilt of the person accused of crime as pre- 
liminary to holding him to answer thereto. 

Proper respect for a valid indictment of a grand 
jury filed in a court having jurisdiction and where 
there is no question as to the identity of the pris- 
oner may now be regarded as of more importance 
than in any other period of our history. The 
application of science to the conditions of modern 
civilization, the annihilation of space and time by 
steam and electricity, the welding of a mighty em- 
pire into a vast and intensely compacted business 
community, the opulent commerce between the 
States and with foreign lands, the acquisition of 
enormous insular possessions, the appropriations of 
many millions made by the generosity of congress 
for the public welfare, these and many other condi- 
tions of our advanced civilization have projected 
a variety of topics of immeasurable public concern 
not only into the legislative. domain of congress, 
but by the action of congress into the jurisdiction 
of the United States courts. These are now in- 
trusted with the guardianship ‘of great popular 
rights. Even now congress is contemplating an 
enormous extension of its legislation affecting our 
economic conditions. But how futile will all this 
be, and how impotent the courts of the United 
States, if it shall become a precedent commanding 
obedience, that the indictment of the grand juries 
of the national courts shall have no validity as 
such outside of the districts in which they are found, 
and no compulsory effect to bring to trial persons 
accused of crime from points in any one of the 
forty-five States and from the territories of our 
country. 

There are also crimes directed especially against 
the general government, such as anarchy and the 
assassination of those high in authority. Had the 
cruel, merciless blow which lately in your own city 
slew the beloved president of the nation been the 
result of a conspiracy, and had the rule against 
which I protest been enforced in behalf of each 
conspirator who might have become a fugitive or 
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“COMPARISON OF HANDS,” 
With a few representative examples from the numerous exhibits in 
Tue Moumnevx Case. 


It was not disputed that all questioned writings in the case were by the same hand, and testimony to this effect 
was given by the defense as well as the prosecuti 
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who might have been found in other and different | defended with intrepidity so great, by the sages 
States, how lamentable would have been the result, | and heroes of our ennobling past. 
and how powerless would have been the bench and 
bar of this community to have won the honor and 
gratitude so richly bestowed upon them by the peo- 
ple of the United States for the swiftness, dignity 
and moderation of the memorable trial with which By AtBert S. OsBorn. 


the miscreant was brought to justice. | In an opinion delivered some three years ago om 
“The pure and impartial administration of justice | a case involving a disputed handwriting, a promi- 
is the firmest bond of a people to government.” | nent New York justice* says: 

Thus wrote the brilliant author of the Letters of} “Moreover, this 

Junis. Stat nominis umbra. Another whose name 





exsisting 
HANDWRITING EXPERT TESTIMONY. 


species of evidence (expert 
‘ ; " n¢ | handwriting evidence) is coming to be regarded as 
is not a shadow, but is radiant with the perennial | of greater value than the evidence of persons who 
sunshine of a deathless fame, declared, “ Justice is} speak alone from their own personal knowledge of 
the greatest interest of man on earth. It is the| handwriting of others. I do not refer so much to 
ligament which holds civilized beings and civilized| the mere opinion of experts, based upon com- 
nations together. Wherever her temple stands, | parison, as to the reasons they may give for such 
and so long as it is duly honored, there is a founda-| opinions. The similarity of letters and the details 
tion for social security, general happiness, and the | of the writing which they may point out to the 
improvement and Progress of our race. And who- jury and which the jury, though not experts, may 
ever labors on this edifice with usefulness and dis-|}¢ able to see for themselves, and especially the 
tinction, whoever clears its foundations, strength- | right of the jury to examine and compare the 
ens its pillars, adorns its entablatures, or contributes | writings for themselves, aided and assisted, it may be 
to raise its august dome still higher in the skies, by the suggestion of the witnesses who ae ki 


connects himself havea a yore: and fame and character | selves made comparisons and pointed out details 
with that which is and must be as durable as the in their work which the jury can themselves 


frame of human society.”* And said that great asso- appreciate.” 
ciate justice of cur own Supreme Court, the twenty- 
fifth anniversary of whose accession to that bench 
was celebrated with all honor last week: “If there 





The expression, “ which the jury can themselves 
appreciate,” shows the precise distinction between 
be security for life, liberty and property, it is be- handwriting expert testimony and that expert tes- 
cause the lawyers of America have not been un-|‘imony where the “mere opinion” of the expert 
mindful of their obligations as ministers of justice. | ™St be taken. As is said, it is not the opinion 
Search the history of every State in the Union and that has caused such evidence to be regarded as of 
it will be found that they have been foremost in | 8teater value than the testimony of those who are 
all movements having for their object the mainte- said “to know a handwriting” from personal 
nance of the law against violence and anarchy, the knowledge, but the “reasons they may give for 
preservation of the just rights both of the govern- | Such opinions. 
ment and the people.” Much of the common misapprehension that ex- 

How ennobling is this tribute from a source so | ists regarding handwriting expert testimony is 
authoritative; how honoring to the profession that | based upon the mistaken idea that the court and 
it is regarded by the observant and enlightened as the jury cannot weigh the testimony of each wit- 
laboring ever in the cause of law reform, that we | "¢ss and, therefore, it is thought that if two opin- 


may conserve the blessings of liberty for ourselve;| ions conflict then there is necessarily immediate 
and our posterity. confusion and one opinion neutralizes the other. 


Reports also often speak of expert witnesses 
“swearing against each other,” as if a conflict of 
testimony was a strange thing in issues at law. 
Unfortunately testimony of nearly every kind can 
be bought, and it would be unfortunate, indeed, if 
legal procedure afforded no opportunity to distin- 
guish between truth and falsehood, between com- 
petency and incompetency. 

It seems to be assumed by many that expert tes- 
timony of all classes and by all witnesses is of 
equal value; that it is measured by quantity and not 
| by quality, four witnesses on one side exactly bal 
| ancing four on the other. Popular reports of cases 





To the considerate attention of my brethren, and 
yet with great deference to those who differ with 
me, I submit that this modern doctrine is in effect | 
in many cases, and those the most important, a 
judicial nullification of the criminal laws of the! 
United States. I submit further, and with much 
experience of its injurious operation, that the most 
casual observation will satisfy not only the pro- 
fession of the law, but the country at large, that no 
other rule engrafted upon our criminal practice has | 
tended or will tend so greatly to destroy the efficacy 
of our national courts, and the respect and obedience 
due to those laws denouncing crime, laws essential |“ 
to the maintenance of the glorious record of liberty *Justice Pardon C. Williams, Appellate Division, 
under the law achieved with labor so arduous, and| pourth Department, State of New York, in opinion 


}0n motion to dismiss indictment in case of People 
*Daniel Webster. v. Molineux. 
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involving expert testimony frequently take this 
view. 

There was atime in legal procedure when the jury, 
some, if not all of whom, it was assumed could not 
write, were not allowed even to see the handwriting 
in question, much less to make comparisons, and 
were compelled to decide the case from the opinions 
of the witnesses alone. A trial involving a ques- 
tioned handwriting is not now like an election, with 
the verdict going to the side producing the largest 
number of witnesses. 

Another fact frequently overlooked is that there 
is a sharp distinction between handwriting expert 
testimony and those classes of expert testimony the 
subject of which is not only out of sight of the 
jury, but, what is more significant, is outside of | 
their knowledge and experience, in which case the’ 
jury must depend almost entirely upon the bare 
opinions of witnesses. 

When one man testifies that, knowing certain 
facts, he is of the opinion that a man was insane 
or died of a certain disease, and another man of 
equal standing answers the same question by say- 
ing that, in his opinion, the man was not insane or) 
died from a different cause, the members of the 
jury as a rule are unable from their own knowledge | 
and experience to determine which man is right, | 
excepting by reliance upon the instinct that dis- 
tinguishes truth from falsehood; but when one wit- | 
ness says that two writings are so much alike as to) 
indicate identity in the writers, and not only states, 
but points out his reasons for thinking so, and 
another witness testifies that they are not at all 
alike, the jury can tell which witness is probably 
correct, as the very thing in question is within their 
knowledge, and, what is more, is in their very hands 
for examination; in short, they can weigh the 
testimony. 

Records show that it is not possible, except in| 
tare cases, for handwriting experts on one side of 
a case to entirely offset and neutralize the force of | 
the testimony of those opposing them and thus | 





innovations until what is new has justified itself, 
The best answer to criticism is a practical demon- 
stration in court of the force and value of such 
testimony. 

The expert, from his special knowledge and skil] 
and from his experience in similar cases, points out 
and interprets the facts and characteristics on wh.ch 
he bases his opinion, and the court and jury are 
then perfectly able to determine whether the opin- 
ion is reasonable and likely to be correct. If it is 
reasonable and the jury can understand and see, 
then a dozen opposing, incompetent or dishonest 
witnesses will not change the result. A competent 
expert is thus able in many cases to greatly assist 
in determining and establishing the truth and pro- 
moting the ends of justice. 

There is in fact hardly any other class of testi- 
mony that so appeals to ordinary common sense 
as handwriting testimony in a good case. There 
are, of course, close cases turning upon mooted 
questions, or where there is but little data upon 
which to base an opinion, where reputable and com- 





_petent men may disagree, and under such circum- 


stances conflicting testimony may be useless or 
nearly so, but such ‘cases are the exception. 

Tt will readily appear that if the handwriting ex- 
pert is so restrained in his testimony that it prac- 
tically amounts only to the statement of an opinion, 
then a conflict of such testimony may render it of 
little value. If, as sometimes occurs, particularly 
in criminal cases, the rules of evidence are so con- 
strued as to make it impossible to do much more 
than “point” at similarities and differences with- 
out interpreting their significance and value, them 
such testimony may be of little force. Side by’ side 
comparisons of parts are sometimes excluded, and 
if one set of writings is even slightly disguised, 
such exclusion may greatly weaken the testimony, 
for it is difficult, if not impossible, for one un- 
trained to carry form impressions and compare 
widely separated parts. Such parts to be critically 
examined and compared must be brought within 


deceive the jury. Some phases of the general sub- the angle of vision. If opposing witnesses are not 
ject of the examination of questioned documents | permitted to explain, illustrate and give reasons, 
go into the abstruse field where it is necessary to| then such testimony is practically reduced to a 
determine the chemical composition of inks, the voting contest, and such restrictions and exc'usions 


effect of age, the composition of paper, and other | 
such subjects which may be outside of the experi- 
ence of the jury. In an ordinary case of a dis- 
puted handwriting, however, the subject is within | 
sight of the jury as well as within their compre- | 
hension and experience. It is because of these 
facts that, since the enactment of common-sense 
laws admitting outside genuine writings as stand- 
ards for comparison with a questioned writing, there 
has been a constant increase in the use of expert 
handwriting testimony. This increase has been 
made in spite of the most intemperate criticism and 
against long-established procedure, and even, in 
some jurisdictions, against the prejudice of a por- 
tion of the bench and bar. There is always preju- 
dice in the law, as there should be, against 








are clearly to the advantage of the witnesses who 
are mistaken or dishonest and who are on the 
wrong side of the case. 

The distinct tendency in modern procedure, 
however, is to give considerable freedom to hand- 
writing witnesses for the very reason that such 
latitude enables the court and jury to more prop- 
erly estimate the weight of their testimony. The 
Pennsylvania statute, allowing comparison by ex- 
perts of proved writing with questioned writing — 
which, by the way, was passed only seven years 
ago — distinctly states that the witness must give 
the reasons on which he bases his opinion, a re- 
quirement which the competent and honest witness 
is only too glad to answer. 


Certain characteristics but 


in writing have 
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gight significance and certain others have great 
significance, and it is the duty of the expert to 
inform and educate the jury on these points. 
Without his help they may fail to discover the 
trath, but with these facts explained and interpreted, 
they are able to recognize the force and reason- 
ableness of such testimony, or, what is equally 
jmportant, discover its weak and flimsy character. 
The cross-examination is the terror of the dishon- 
est and incompetent witness, and this, with the 
attorneys’ arguments and the charge to the jury 
by the court, all assist in weighing the testimony of 
opposing witnesses. 

That evidence in any case at law which the jury 
can see for themselves is of the most force. The 
evidence of things and of physical facts is not 
affected by human fallibility and dishonesty and 
that part of the work of the handwriting expert is 
most effective in which he puts together for the 
jury to see those tangible and visible things upon 
which he bases his opinion, and if such compar- 
isons, and what might be termed physical reasons 
for opinions, are excluded, then such exclusion 
keeps from the jury light and assistance that might 
aid them to discover the fact. 

This visual comparison and examination of actual 
parts is in fact the distinguishing feature of hand- 


press, who think when these people come in here 
and swear one against the other, that we have to 
decide according to which one we believe. Why, 
not at all. They only come here to instruct us. 
They come here and they compare these signatures 
with genuine signatures, and they point out the 
similarity or the dissimilarity, the contrast or the 
comparison, and in that way educate us and help 
us more or less to take them ourselves and look 
them over and see to what extent they resemble 
each other, and to educate us sufficiently to be able 
to say whether we think they are genuine or not. 
If we were all bank tellers we wouldn’t need them 
at all, we would send them home; but we are not, 
and, therefore, they can illustrate some things here 
and put us on our inquiry and enable us to take 
them also and see. 

Of course, it is not, I suppose, an easy thing to 
tell a forgery; if it were, there would not be all 
this trouble in courts over forgeries where they do 
occur, not that I intimate that this is a forgery; 
that is for you. If a person sits down to forge a 
thing, no doubt he follows the signature and makes 
it as near alike as he can, and he may take twenty 
papers for that matter and write twenty until he 
gets one to suit him. The best you can do is to 
take the testimony of these experts that have been 





writing testimony as compared with other classes 
of expert testimony. It is easily understood that 
things different appear more and more different the 
closer together they are brought, and things alike 
show that likeness still more when brought near 
together. Thus, the method of parallel comparison 
tends to show the fact, whether that fact is identity 
of difference. 

The two accompanying pages of* illustrations 


from the Molineux case show the method of com- | 


pating a conceded and disputed handwriting as 
described above. These visual 
grouped parts were all excluded from the jury at 
the second trial. 


Rochester, N. Y., December, 1902. 





Since the above article was written a case involv- 
ing an alleged forgery was tried in the Supreme 
Court of Westchester County, New York, and Mr. 


Justice Gaynor, of Brooklyn, during the progress of | 
the trial, when the testimony was being given, took | 
occasion to disabuse the minds of the jury of the | 
common misunderstanding on the subject of hand-| 


writing expert testimony. With such a judge, 


competent and reasonable testimony cannot be made | 
ineffective and valueless because mistaken, incom- | 


petent or unprincipled experts are secured by zeal- 
ous attorneys to appear on the opposite side. 

A part of Justice Gaynor’s charge was as follows: 

“With respect to the testimony of the experts, I 
took occasion early in the case, so that your minds 
might be right about it, to speak of the total mis- 
understanding with regard to the expert evidence. 
¢ public take their impressions largely from the 


comparisons of 


given here, and wherein they have helped you, why 
| they have helped you, and wherein they have not 
helped you, they have not helped you. That is all.” 
(From charge of Mr. Justice Gaynor, delivered 
December 2, 1902, in Supreme Court, Westchester 
| county, in case of Redmond v. Manning, et al.) 


——— —- 4 —————_ 
THE LAWS DELAY. 


Chapter 485 of the Laws of 1902, passed by the 
New York legislature, authorized the appointment 
of a commission to inquire into the delays and 
expenses in the administration of justice in the 
counties of New York and Kings, in the First and 
Second Judicial Districts of the State of New 
York, and to suggest legislation thereon. The 
question suggests itself why was not the investiga- 
tion of the commission extended to all the judi- 
| cial districts of the State? Have the first and sec- 
ond districts a monopoly of the delays and expenses 
of the administration of justice? Are not litigants 
in other parts of the State sometimes held up in 
their efforts to secure justice and compelled to sub- 
|mit to interminable delays and outrageous ex- 
penses? The experience of most lawyers and judges 
is that they are. 

Possibly the result of the investigation of the 
/commission into the conditions prevailing in New 
| York and Kings counties, respecting the admnis- 
| tration of justice there, may throw sufficient side- 
| light to show that similar conditions, though in less 
| degree, exist in other counties, and that the reme- 
dial legislation proposed may be profitably ex- 
tended to all counties alike. 
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It is indisputable that it takes too long a time and 
costs too much money, in all parts of the State, 
to right a wrong through the machinery of the 
courts. Not that the machinery is defective and 
slow moving, for it can be safely asserted that if 
those who work the machine really desire to work 
it to its best capacity, extraordinary speed may be 
attained. The rules of procedure, while not in all 
respects perfect, do provide for a speedy determi- 
nation of litigated | questions,— comparatively 
speaking. 

A person with a wrong to be righted lays his 
case before his lawyer, telling him the facts and 
showing him his documentary proof. The attorney 


if active-minded and well grounded in the law, can | 


almost immediately advise if the facts show a cause 
of action and whether an action can probably be 
sustained. He can determine the form of action, 
the necessary parties, the proof to be offered, and 
the proper court in which to begin. 








court, to whom a note of issue is given by the at- 
torney for either party, stating the date when issue 
was joined in the action. The clerk then puts the 
cause upon the calendar according to the date of 
issue. The diligent attorney will, therefore, see tha 
his client’s cause is put upon the court calendar 
for trial as soon as possible, so that it may be as 
near the head of the calendar as it is entitled to be, 
and thus be in position for an early trial. This js 
too often neglected, and a term or more of court 
is lost thereby, as the case cannot be brought on 
for trial until it is properly on the calendar. 

Too often attorneys are not ready to try their 
clients’ cases when they are called for the first time 
in court. A case that might be tried within the 
first two or three days of the term is too often put 
over by consent of both sides to some future day 
or to the next term. Often the defendant’s attorney 
will not be ready, and he asks the attorney for 


Within the | plaintiff, as a favor, that the trial of the case be 


next twenty-four hours he can draw the complaint, | postponed, which favor is usually granted. If 
and, in the great majority of cases, can commence | Plaintiff's attorney declines to grant the favor, an 
the action by service of the summons and com-| application is made to the court, based upon affi- 
plaint on the defendant within another day. The; davits showing that defendant’s attorney has not 
exception would be in case of absent defendants,| had time to prepare for trial or that necessary 
when publication of the summons would be neces-| and material witnesses are absent and cannot be 


sary. Twenty days is allowed for the defendant to 
plead, answer or demur to the complaint, and this 
is all sufficient for defendant to employ an attor- 
ney and for the attorney to prepare and serve the 
mecessary pleading in his behalf. It is very cus- 


| 


tomary for defendant’s attorney to delay the | 
preparation of his answer until the twenty days has | 


nearly expired and then ask for an extension of 
time in which to serve his answer. Upon very 
good reasons being given for the delay, some ex- 
tension of time may properly be given, since the 


court would make an order to this effect upon) 


affidavits showing good cause, but in the majority 
of cases plaintiff's attorney grants more time sim- 
ply out of professional courtesy, thereby possibly 
jeopardizing, and certainly delaying, his client’s 
cause. His first duty is to his client and extensions 
ought rarely to be given. He is about his client’s 
business and not his own, and it is no breach of 
professional courtesy to refuse to prejudice a 
client’s cause. 


In the larger number of cases the defendant an- 
swers the complaint by a denial of the allegations 
or by a statement of the facts which constitute his 
defense, which puts the cause at issue. Demurrers, 
which postpone the joining of issue on the facts, 
are not frequently interposed. Upon service of the 
answer the case is then ready to be put on the 
calendar for trial at the next term of court. Four- 
teen days’ notice of trial only is required to be 
given to the attorney for the opposite party before 
the commencement of the term of court, and then 
the suit may be tried at that term as soon as it is 
reached in its order. Causes to be tried are put 
upon the calendar of the court for the next term 
after notice of trial is given, by the clerk of the 











procured in time for the trial at that term of court. 
The opposition to such a motion is not usually 
very strong and the court more frequently grants 
it than not. The greatest delay in the trial of 
actions occurs after the case is put upon the cal- 
endar and the parties are presumably ready for 
trial. Frequent postponements are granted, as 
before stated, either by consent of the attorneys 
or by the court upon cause shown. Often it hap- 
pens that a mption in the case is made preliminary 
to the trial, or, if a demurrer is interposed, it is 
decided to be sufficient and the complaint must be 
amended, or, if the demurrer is overruled, the de- 
fendant must put in an answer to the complaint, 
which still further postpones the day of trial. If 
not satisfied with the decision of the motion or 
the demurrer, an appeal may be taken to the appel- 
late courts and a year or more may elapse before 
its hearing and determination. The case then 
comes back to the trial court for trial, provided 
the decision of the appellate court is not accepted 
as finally determining that there is no right of 
action upon the law or facts involved. 

If no appeal is taken from the decision of a 
motion or a demurrer, and the case is finally 
brought on for trial, it may get no further than 
the presentation of plaintiff's side, when a motion 
for a nonsuit may be granted or denied on the 
ground that the plaintiff has or has not made out 
a case to go to the jury. Again an appeal from 
such order may be taken, which may consume 4 
year or more, after which the case may again be 
put upon the calendar for trial. 

If the case is fought to a finish and a verdict of 
a jury is rendered for one party or the other, the 
defeated party, instead of accepting the verdict and 
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settling up, may move soe a new trial on the | | tought oiibiinat etieale is, that thie spin out the 
ground of some error which he conceives to have | disposition of cases for their own profit. This is 
been committed on the trial, such as the admission | not true. The speedy disposition of business is as 
of incompetent evidence or an erroneous charge of | much to the advantage of the lawyers as to their 
the judge, or that the verdict was excessive or | clients. Quick returns for work done is as true a 
against the weight of the evidence. An appeal | | principle of legal business as of any other business. 
lies from an order granting or refusing a new trial, | Lawyers, however, do not always live up to this 
and after long waiting for the appeal to be dis- | | principle, although they may recognize it. It is 
posed of, the case may be sent back for a new | | certainly true that delay in the prosecution of cases 
trial and the parties be obliged to go over the| always involves complications which make more 
ground again. | work to be done, and involve the litigants in addi- 
Such are some of the possible delays in the ad-| tional expense in the way of term fees, costs, wit- 
ministration of justice. A question which naturally | ness fees, etc. Oftentimes the ground of preparation 
arises is: ‘“ Are such delays inevitable or necessary | for trial or argument must be gone over twice 
in our judicial system?” or more when the case has grown stale, for which 
That they are possible is shown by the history of | no corresponding compensation may honorably be 
thousands of cases which appear year after year on| charged. This, certainly, is not to the advantage 
the calendars of the various trial and appellate | nor profit of the lawyer. 
courts before they are finally disposed of. The In the prosecution of criminal cases, notably 
elendar of the November, 1902, Civil Trial Term of | murder cases, much criticism has been evoked con- 
the Supreme Court of the State of New York, for | cerning the methods of the law by which a person 
the county of Erie, shows that all of the first sev-| charged with crime, may be spared punishment for 
enty-eight cases thereon were at issue prior to| years after the commission of the offense, or may 
December 31, 1900, and some of them date back to| consume years in proving his innocence. The case 
1894, 1897, and 1899. |of Halle, the murderer of Mamie Brannigan, who 
That such delays are inevitable few will claim.; was electrocuted at Sing Sing prison more than 
That they are at all mecessary is an open question. | two years after the commission of the murder, has 
Many lawyers will contend that in many cases| been sharply commented on as an illustration of 
complete justice cannot be obtained until the last | the needless delay in the administration of justice. 
possible step has been taken to determine if any Allowing all reasonable construction to the guar- 
«rors have been made by lawyers, jurors or judges | anty that no person shall be deprived of life with- 
im the trial and disposition of the case. No one| out due process of law, it must seem, to the lay 
will deny that erroneous proceedings which tend to| mind at least, that two years is a longer respite 
defeat justice should be corrected in the appellate | from punishment than should be possible to one 
eourts, and that every suitor should have the benefit who wickedly and wantonly takes human life. 
of a fair, impartial and correct trial of his cause of, The more recent case of Molineux is another 
action or defense. But not all will agree that the| remarkable instance of the law’s delay which has 
means adopted to gain this end are not often’ called attention to the necessity for some relief to 
needlessly prolix, dilatory and costly. In many) persons charged with crime, from dilatoriness in 
cases a suitor finds, after his attorney has chased | the prosecution of the case against them, and from 
an error from court to court, that there was no’| the enormous expenses that may be incurred. 
error, or if the court of last resort decides that The years that elapsed from the indictment of 
some error has been committed, that his victory is | Molineux for murder to his ultimate acquittal were 
a barren one,— the delay of years and the expenses certainly too many in which to enable him to 
incurred making it of little or no value. Without | prove his innocence of the crime charged. 
doubt the great mass of litigated cases which fill; A disproportionate distribution of the judges of 
the calendars of our courts is responsible for much the Supreme Court throughout the several judicial 
of the delay complained of. In New York, Brook-| districts of the State is also the cause of much 
lyn and Buffalo the number of cases on the calen- | delay in the administration of justice. The first and 
dars for trial at each term run up to a thousand or | second judicial districts, which include New York 
more. With all proper expedition it is- inevitable; and Brooklyn, have such an enormous mass of 
that much time will elapse before the trial of a case | litigated business that the twenty-two justices in the 
can be had, if each is taken up in its regular order, | first district and the eleven justices in the second 
but when cases are postponed by consent the delay | district are unable to dispatch it, and the governor 








is greatly increased. has, from time to time, assigned justices from other 


Where lies the blame for such delays? It must be| districts to sit in the first and second Appellate 
confessed that the lawyers themselves are greatly in| Divisions and to hold trial terms in New York 
fault. If they would have their cases in readiness| city. The result has been to cripple business in 
for trial when reached on the calendar,— if no post: | other districts. This is particularly so in the 
ponements were asked or granted,—a very great | eighth judicial district, which includes the city of 
thange would be wrought and very much of the! Buffalo. There are ten justices elected by the people 
delay would be avoided. A _ frequent charge | for the eighth district, of which number, one is 
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assigned to appellate work in the fourth depart- 
ment, and four to appellate work in New York 
and Brooklyn. 

The eighth district needs all its own judges to 
attend to its own business in its Trial, Special and 
Equity Terms in the Fourth Appellate Division. 

An amendment to the Constitution, increasing 
the number of judges, is proposed. The eighth 
district does not need any increase if its judges 
are left to attend the work there. The increase, if 
any, should be in the first and second dis- 
tricts, sufficient to do all the business of those dis- 
tricts, leaving the judges assigned to them to 
return to their own posts of duty. The constitu- 
tional amendment should provide for such increase 
in those districts. 


Le Roy PARKER. 
Buffalo, December, 1902. 
SS 


THE LIBRARY, THE PUBLIC AND THE 
PROFESSIONS. 





By Wiitiam Henry Knox (a Member of the Bar, 
both State and Federal). 


A PLEA AND A Pian TO Limit THE PRODUCTION 
OF PROFESSIONALS, AND ALSO TO EsTABLISH AND 
MAINTAIN, IN THE Pusiic Lisrary, DISTINCT 
DEPARTMENTS OF MEDICAL, MECHANICAL, LEGAL 
AND THEOLOGICAL Books. 


Then it is true that the managers of the New 
York Public Library, Astor, Lenox and Tilden 
Foundations have decided not to establish or main- 
tain, either for circulation or reference, a depart- | 
ment of theological works, a department of| 
medical works, a department of engineering works, 
nor a department of legal works. 





was evidently an answer to ours, “ Driven Digger,” 
published in the Tribune. This is a brief and hum. 
ble reply: 

How, then, can the public library ever become q 
“complete” lii..ry, or how can it ever be com. 
parable with Boston’s, Chicago’s, or Washington's 
public library when it shuts out all works of the 
learned professions? The fact that those “ acces. 
sions of special collections” are owned by private 
societies in this city cannot be urged as a valid 
reason for truncating the public library. An ip. 
stance as to one special collection will suffice for 
one as to each of the others. The largest lay 
library in this city is, though incorporated, a pri- 
vate society. It has, in late years, approved some 
and condemned other political candidates for 
judgeships. In thus dabbling in politics, it is liable 
to divide its membership. Its majority division 
were it once composed of the disgruntled minority 
division, could and might dissolve this society and 
wind up its affairs, and, again, a down-trodden 
minority at last usually resorts to the erection of 
a rival organization. Its books, then, woud be dis- 
tributed to the four winds. This result is exactly 
what happened a few years ago to the Harlem 
incorporated law society. Where could the special 
student find to-day the books of that late practical 
law library to consult? The same result could 
readily happen to the Society of Engineers, the 
Academy of Medicine, the Theological Seminary, 
the Law Institute and the Bar Association. If it 
should, their libraries would be distributed to the 
four winds. But that result could never in this 
age happen to the public library. Why then ought 
not the public library to duplicate those accessions 
(to wit, law books, medical books, religious books, 
and engineering books), for the use of the public? 
Certainly the members of those societies are not 
all of the public! How came the managers of the 


The courteous | public library which has received and will receive 


curator of the Public Library says, in an authori-| millions of moneys and lands, to allow themselves 


tative article entitled “The Library and the Pub-| 
lic,” published we learn in Munsey’s Monthly | 
Magazine: “In large reference libraries, such as 
“the Congressional, Boston, Chicago and New| 
“York, provision is made for special classes of 
“readers by providing rooms or departments in 
“which they may consult their special authorities. 
“* * * The special student, of course, must go 
“to the largest reference libraries, and even then he 
“may, perhaps, fail to get the books he needs. 
“* * * Tn a city like New York, for instance, 
“the public library should not duplicate the accessions 
“of special collections” (meaning the engineer’s 
library, the law library, the medical library, and the 
theological library of the several societies in this 
city), * * * Even with such restrictions in 
“certain departments, a library can get only a 
“comparatively small part of each year’s literary 
*“ output. And here lies the source of the com- 
“plaints that one hears. The library has not this 
“or that book — poor management!” His article 











to be so persuaded? By whom? By practicing 
lawyers, practicing doctors, practicing engineers, 
and practicing divines! 

But the public demand that their public library 
make clear the way for him that desires to special- 
ize in any of the various departments of knowledge 
and that heeds the law of concentration and will 
go deep rather than cover much surface. The 
professional of the near future must be he that 
is trained both upon the principle and the instance 
system, and the public library should supply him 
every form of document for illustration, study and 
reference. The public further demand completeness 
in their public library, because less will not fulfill 
the obligation to them (for hereafter supplying out 
of the taxes annually more than half a million of 
dollars), to furnish not only an aggregation of lit 
erary works, but also complete “tools” for the 
professional, and for the business, technical and 
other men, and because their city is complete in 
including within its borders every known vocation. 
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Now here is “‘aalibie class most wails of con-|in any or all of those excluded degurnenté | as gree 
sideration. We will take an example. Let us|as Erisichthon’s hunger for food and, notwithstand- 
suppose that a poor citizen’s son, whose mental,| ing the millions of money given by those altruists 
moral and physical calibre is the largest, and whose| and also by this city, he would have to go and stay 
residence is at the remotest point in Greater New| hungry. Mountains of money for ornamentation, 
York (say in the borough of Queens, at Canarsie) | hardly Daedalusian or Phidiasian we are told, on the 
from the main building at Fifth avenue and Forty-| main and on branch buildings and for salaries and 
second street, in the borough of Manhattan, longs| for management, but not a cent for money-making 
to become a professional. He says, we may fancy:| or wisdom-making books to enable him to earn an 
“J have no professional library. I know of no| honorable livelihood, and, perhaps, competence for 
“professional library within the borders of the} himself and those dependent upon him, or to im- 
“Greater City, to which, without asking any one’s! prove himself and through him mankind. Who 
“leave, without price, and as of right, I may have! can enumerate the benefits to the world that a self- 
“access. Oh, with what exquisite delight I have | acquired knowledge by a Benjamin Franklin gives? 
“mentally looked forward, since my dream of a! What is the purpose, anyhow, of the sixty-five Car- 
“free and public universal library has metamorphosed | negie branch buildings to be erected at a cost of 
“into a fact, to the completion of the many branches| more than five millions of dollars, besides the 
“of the public library. But, after reading the cura-| magnificent main building, but to save any citizen 
“tor’s message, I perceived that my delight was a/ traveling and trouble and to furnish him ready ref- 
“mere bubble. Then I saw my alluring hope, with erence to all valuable books? 

“silvered pinions a like vesicle, fly from me!” A mere suggestion ought to cause the managers 
Such a son would not trouble himself to go either of the public library to reverse their decision. If 
to the main or to any branch building of the public a suggestion be not sufficient, some munificent 
library to study works on subjects deemed exclu-| multi-millionaire could bring about a complete 
sively within any of the learned professions were library by imposing a condition upon his future 
he not a determined voluntary student. Was not/ gift to the public library. He could insist in his 
the policy of the founders and the benefactors of | will or trust deed that the public library could have 
the public library mainly to help him who acts on| his gift on condition only that all the libraries in 
his firm belief that he himself, without teachers,| Greater New York (those of all the law, medical, 
unaided, and by his sole individual efforts, can learn! theological and scientific schools, universities and 
thoroughly any subject? Once such a one as he societies and of all the courts) be delivered over 
has determined upon his profession, he will be-| to the public library for free reference either at 
come a large limb of that body in spite of all! the main or any branch building. To obtain his 
monopolists of knowledge. He may be retarded,| gift, public sentiment would enforce compliance 
but he cannot be entirely suppressed while he has with his condition. The courts, the schools, the 
a breath. He may find obstacles piled across and’ universities and the societies could be supplied from 
along the path to his goal, perhaps piled there by! the public library almost instantaneously with any 
the managers of the public library, but he himself, | books desired by the use of the modern pneumatic 
through his native resources, will ultimately throw| tube service (which will carry large bundles of 
them all aside, though, perhaps, not as easily as| books), and their respective library-keepers could, 
Jupiter, with his thunderbolts (the personification | therefore, hand to the judge, to the professor, to 
of the virility of this poor citizen’s son), threw! the scholar, or to the member, as the case may be, 
down the Titans who, in attempting to storm high| the desired books quicker than they do now, be- 
heaven itself in Olympus, were piling Ossa upon} cause they have to traverse the lofts, corridors, 
Pelion. Even the Tower of Babel itself, were the | stairways and cellars of their present clumsily 
managers to place it upon his path, he would get | arranged library places. In the meantime, all such 
over or round. He is worthy of aid. He should| libraries might be deemed branches of the public 
find on the shelves of the Canarsie or other branch | library. 

building of the public library all the books he| A tolerably complete collection of copies of all 
requires either for his instruction or amusement. | works in every department, if possessed by the pub- 
He adds, we may again fancy: “The societies of | lic library, would do wonders for this city. Among 

“the learned professions in the boroughs of Man- | |many other advantages, it would bring here, as 
“hattan, Brooklyn, Queens, Bronx and Richmond | permanent residents, multitudes of desirable persons, 

“are inaccessible and inconveniently situated to the| and among them likely many famous men and 
“great majority of citizens who would use them,| women, from all parts. It would make this city 
“who are not members of them, and who are in-| the literary center, as it has lately become the 
« digible as I am, and further, they are not only| financial center, of the world. Nothing advertises 

“exclusive, but expensive, and, therefore, to many | /a city like its great men and women. To-day if a 

“citizens, including me, prohibitive!” An artisan, | literatus received a valuable commission to write 
farmer, fisherman, merchant or clerk might pos-| a legal, medical, religious or scientific history of 
sibly have, as had Carnegie, Cooper, Astor, Lenox | anything, he could not properly execute it in this 
and Tilden in their youth, a hunger for knowledge! city; he would have to go to Boston, Chicago. 
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Washington, London, or some other place where 
there is a sufficient working library. 

The decision or course of management that pro- 
duces such damaging results against this city and 
its citizens should be reversed forthwith. 

True, those practicing professionals, collectively 
and singly, are opposed to the free use of profes- 
sional books by laymen. But, surely, the managers 
of the public library and all other citizens ought 
not to be. For his substantial and selfish advantage 
the present-day professional, it would seem, ought 


They who satisfy these unusual conditions, their 
| college graduating diplomas or equivalents count. 
ing for nothing, except as a sine qua non for en. 
trance into any professional school, should then 
be subjected by the University of the State of New 
York to a practical and theoretical, searching and 
technical, indeed, difficult and extraordinary exami- 
nation, from the lowest to the highest principle, in 
each of the subjects that make up the circle of 
human knowledge and then again by the profes- 
sion’s special examiners to a similar re-examination 





to be opposed to all examinations, conditions and 
licenses for permission to practice. In having no 
such things, the architects, the brokers, and the | 
rest say, are worldly wise. Why should a profes-| 
sional, by any act of his, cause his gild to get him | 
rivals of deep erudition, prime efficiency, varied ex- | 
perience, pure character, powerful influence and 
great wealth, stamped and sealed with all diplomas? | 
His sordid interest requires rather rivals of the | 
opposite qualities. Such incompetent rivals, not | 
knowing principles, standards or reasons, will, at} 
the critical moment, invariably omit the right and 
do the wrong thing; they are wedded to rash mis- 
take. Yet, we know that in times not yet so old, 
the members of the learned professions kept the law 
and the tongue practice of the land, of the body and 
of the soul in a dead tongue. In these times, their 
dead custom cannot possibly be revived, although 
there are members with monopolistic tendencies that 
would like to revive it. True, according to the 
proportion of professionals to all business and 
technical men in the population, not alone in this 
State, but in every other State in the Union, there 
are to-day, probably, fifteen times too many pro- 
fessionals. Granted, even, that the societies of the 
learned professions should compose and publish a 
history of the frightful failures of professionals and 
deliver it, gratis, to every person who may be 
about to enter upon any of the professions? 

Granted that they should emphasize these appall- 
ing statistics, to wit, that in the United States) 
there are at present 150 theological schools, 123 | 
medical schools and 100 laws schools. In this 
State alone, there are at present 17,600 duly en- 
rolled licensed lawyers. Since the 1st of July, 1890, 
their number has been added to annually by about 





in those subjects peculiarly belonging to their in- 
tended profession. They who pass these examina- 
tions (to wit, first, the examination by the 
graduating college, then that by the University 
regents and finally that by the special examiners) 
will be acceptable, worthy and few, because it will 
be only the acceptable, worthy and few who will 
apply themselves for years enough to acquire an 
education up to such a standard. Why should an 
unlearned man be admitted into a learned profes- 
sion? If admitted, he will ever be refusing the 
offerings and opportunities brought him by time 
and fortune, under the wise advice of the ancient 
satirist, but just jurist, Juvenal: “Take not a cause 
that is too heavy for thee.” 

If the new legislature will give the necessary 
legislation and appropriation to the University of 
the State of New York to carry out this just and 
simple plan, and if the public library will com- 
mence forthwith to erect distinct and complete 
professional departments, both the professionals 
and the public in the near future will be greatly 
benefited and the sum of knowledge in this and 
future generations greatly augmented. 

WitiiamM Henry Knox. 

London and Lancashire Building, William street, 
near Wall street, December, 1902. 

Serene 
MR. JUSTICE HARLAN’S ADDRESS. 
AT THE BANQUET GIVEN ON DECEMBER QTH IN 
Honor OF THE TWENTY-FIFTH ANNIVERSARY 
oF H1s APPOINTMENT TO THE SUPREME Court. 


Mr. CHAIRMAN AND GENTLEMEN OF THE BAR.— 


1,000. I have not at hand reliable figures for this| On your behalf, as well as on my own, I thank 


State as to the crowded conditions of the other | 
two professions. 


But the selfish remedy is easy. Simply make the} 


the President for honoring this occasion by his 
presence. We are all glad that, notwithstanding 
\the pressure of public engagements, he has given 


standards and the conditions for admissions to any | us the pleasure of seeing him here. In him are 
of the professions very high and exacting. It does| most strikingly illustrated the possibilities of Amer- 
not require the destruction, burial or exclusion of all| ican citizenship. At the time of my accession to 


professional works! To be sure, a property qualifi- 
cation, by way of an expensive tax-stamp upon each 
examination paper, as in some countries, is of little 
use, but an educational qualification may be made 
justly almost prohibitive. Applicants may inherit 
or borrow money, which would buy them the tax- 
stamps, but they cannot inherit or borrow learning, 
which would pass them through the examinations. 





the bench the distinguished citizen who is now the 
Chief Executive of the nation was still at the uni- 
versity, little dreaming that there was before him 
a career which, within a very few years after his 
graduation, would make his name known through- 
out the civilized world —a career remarkable for 
its courage, its directness of purpose, and its fidelity 
to the highest ideals of duty to his fellow mar 
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and to his country. We welcome him to this ban-| Clifford, Miller, Field, Strong, Bradley, Woods, 
qet. In common with our countrymen every-| Hunt, Matthews, Gray, Blatchford, Lamar and Jack- 
where, we recognize his elevated character and his|son. Nor can we forget such splendid leaders of 
patriotism, and earnestly hope that his life may be|the bar as Harrison, Campbell, Bartlett, Evarts, 
long spared to the American people. And before|Thurman, Trumbull, Rockwood, Hoar, Black, 
I go further I propose that we rise and drink to| Carpenter, Ranney, Conkling, McDonald, Phelps, 
the health of the President of the United States.| William Allen Butler, Phillips, Wallis, Semmes, 
[Which was done with great enthusiasm. ] Goudy, Swett, Storrow, Tucker, Hoadly, Hitch- 
My first duty as well as pleasure is to thank you,|cock and Davidge. It was to me delightful as 
gentlemen of the bar, for the signal honor you| well as instructive to hear those distinguished 
have done me. I had supposed that this, the last| lawyers discuss important principles of constitu- 
day of the twenty-five years of my judicial service, | tional and general law. In recalling the services of 
would pass without observation, except, perhaps, | such eminent judges and lawyers the thought comes 
within the limits of my own domestic circle. But|to me that we may draw from their lives inspira- 
you ordered otherwise, and I am here, at your in-| tion for renewed and higher efforts to elevate the 
vitation, grateful for this generous expression of| standards of our noble profession, and to increase 
good will and personal interest. It is more than|the respect of the people for the law as the only 
my poor services have deserved. If my country-| foundation upon which free government can 
men think that the duties of the great office so} securely rest. 
long held by me have been discharged with con-' [ have not been insensible, gentlemen, to the 
scientious regard for the law, or for what I deemed | distinction, the mere worldly distinction, of a seat 
to be the law and with an eye single to the ends|ypon the bench of the Supreme Court of the 
of justice and right and truth, my descendants! United States—a tribunal once characterized by 
will have in this estimate of my judicial life a that great lawyer, Horace Binney, as the “ august 
legacy more precious than any that I could possi-| representative of the wisdom and justice and con- 
bly leave to them. science of the whole people, ifi the exposition of 
It is natural, gentlemen of the bar, that on this| their Constitution and laws;” as the “ peaceful 
occasion my mind should run back over the period! and venerable arbitrator between the citizens in all 
of my service on the bench, and recall something | questions touching the extent and sway of con- 
of the men and measures that have made this last} stitutional power;” and as the “ great moral sub- 
generation so memorable in the history of the! stitute for force in controversies between the people, 
country. | the States, and the Union.” It is, indeed, a high 
This is not the occasion to do more than mention | honor to be a member of such a tribunal. But 
the names of the great captains on both sides of! permit me to say that there has been no moment 
our Civil War — Grant, Sherman, Thomas, Meade, during my term of service when I have not been 
Sheridan, Lee, Jackson, the two Johnstons and | deeply sensible of the awful responsibility resting 
Longstreet, all of whom, save Longstreet, have upon every member of that court. The power of 
long ago passed over to the silent majority, leav- | the Supreme Court for good, as well as for evil, 
ing the memory of their splendid courage, their | can scarcely be exaggerated. If it cannot actually 
marvelous military skill and their high character | shape the destiny of our country, it can exert a 
as a rich legacy to the whole American people. | commanding influence in that direction. It can 
And yet’as I must on such an anniversary think | by its judgments strengthen our institutions in the 
of the march of events as well as mark the flight | confidence and affections of the people, or, more 
of the years, I cannot but rejoice, with every true | easily than any other department of the govern- 
American, at the thought of the perfect healing| ment, it can undermine the foundations of our 
of those old wounds, and at the fact that governmental system. It can undo the work of 
“The severed sections, weary of debate,” ‘the fathers by abrogating old canons of constitu- 
are again one people, loving the one flag, acknowl-| tional construction that have helped to make this 
edging the one Constitution, and abiding loyally by | the foremost nation of the earth. It can—to use 
the decisions of the one supreme tribunal. But|the words of Chief Justice Marshall — “ explain 
my mind recalls more especially those with whom | away the Constitution of our country, and leave 
I have been associated in the administration of the | it, a magnificent structure, indeed, to look at, but 
law. In doing this, memories crowd upon me | totally unfit for use.” But we all rejoice that it 
that cannot well be repressed. There come before| has it in its power to hold, and, in the judgment 
me the faces of many, now gone, who were dear | of America, it has steadily held, the country in the 
to me and with whom I had the privilege of being | path of safety so that to-day our people believe, as 
associated in judicial work, and, also, the faces | we trust they will always believe, that the preserva- 
of others, now gone, with whom I had cordial| tion of the Union, under the Constitution, is the 
personal relations, and whose luminous arguments| surest guarantee of liberty regulated by law as 
at the bar of the Supreme Court will long be| well as of the success of all movements and all 
remembered by me. The country will not forget | policies demanded by the common good. If our 
--T cannot forget — the services of Waite, Swayne, institutions should be assailed and overthrown — 
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no matter by whom or in what way — whether by 
arbitrary power, by corruption, or by lawlessness, 
the last citadel to be taken by the assailants will 
be our incomparable judicial organization. 

That the court holds the unique position it does, 
that it is invested with the extraordinary authority 
it wields, and that we have a judicial system which 
Washington declared was the chief pillar of the 
national government, is due primarily to the far- 
seeing statesmen of the revolutionary period. Prior 
to that time a few individual writers like Montes- 
quieu had expressed the thought that the sepa- 
ration of the judicial department from other 
depariments of government was essential to liberty. 
But it remained for the American people, in ad-| 
vance of all other peoples, to distribute the powers | 
of government among three separate, coequal and | 
co-ordinate departments, and to secure that dis- | 
tribution against sudden change by means of a| 
constitution that should be the supreme law of the| 
land, and, therefore, binding upon all. That doc- 
trine is the foundation of our freedom. Remove 
that foundation, and our institutions will be so 
impaired as to become the prey of absolutism or 
anarchy. The experience of more than a century 
places it beyond question that the independence 
of the judiciary, afid its authority, uncontrolled by 
other departments of the government, or by popu- 
lar whim and passion, to declare the meaning, 
scope and limitations of our Constitution, are vital 
to the existence and well-being of the republic. 

It may be said — indeed, it has been said by way 
of criticism — that the action of the Supreme Court | 
has not always met with universal approval, and | 
that its members have often differed upon grave | 
questions of constitutional law. Such occasions | 
will always arise in the case of any tribunal con-| 
stituted by human authority. But it is gratifying 
to know that those occasions have not weakened 
the position of the court before the country. There 
is abundant reason to believe that the people con- 
fide in its patriotism, its integrity and its learning, 
and have an abiding faith that no permanent or 
irreparable harm will come to the republic by 
any action that court will ever take. In the early 
history of our country it was the fear of some that 
the Supreme Court, exerting the enormous power 
conferred upon it, might ultimately so change our 
form of government as to destroy or endanger the 
essential rights of the States and imperil those 
fundamental rights of life, liberty and property 
which belong to free men. But few, if any, now 
entertain such apprehensions, and there is practical 
unanimity among statesmen, jurists and the peo- 
ple, as to the essential nature of our insti- 
tutions. It is now the established and ac- 
cepted doctrine that the Constitution, emanating 
from and representing the people of the United 
States, creates a government with certain powers 
for defined purposes and with paramount authority 
within the sphere of the exercise of those powers; 
leaving to the States full control in all matters the' 








supervision and determination of which they haye 
not surrendered and which have not been com. 
mitted by the people to the national government, 
No American lawyer now questions the supremacy 
of the Constitution in respect of every subject 
entrusted to that government, or the wisdom of 
the provision made for its final interpretation, or 
the absolute necessity for the maintenance of our 
liberties that all the rightful powers of the States 
be preserved and respected. Every patriot recog- 
nizes the fact that the best friend of the Union 
is he who recognizes the just rights and powers 
of the States, and the best friend of the States is 
he who recognizes the just rights and powers of 
the Union. 

God bless our dear country. God bless every 
effort to sustain and strengthen it in the hearts 
of the people of every race subject to its jurisdic- 
tion or authority. 

Gentlemen of the bar, my relation to this occasion 
suggests that I must not further detain you. Let 
me again thank you with all my heart for the 
great honor you have done me and for this marked 
evidence of your respect and confidence, and to 
assure you that while life lasts I will hold you ia 
affectionate remembrance. 


—_——~———_ 

LIEN OF JUDGMENT CREDITORS’ ACTION. 

AvorpANce oF Liens By BANKRUPTCY Acr— 
JuRIspIcTION OF District Court. 


SupREME CourRT OF THE UNITED STATES. 
(December, 1902.) 





Metcatr BrotHers & Company, Petitioners, v. 
BENJAMIN BARKER, JR., Trustee in Bankruptcy 
of Lesser Brotuers, Respondent. 

On a certificate from the United States Circuit 
Court of Appeals for the Second Circuit. 

The commencement of a judgment creditor's 
action creates a specific lien in favor of the judg- 
ment creditor upon the equitable assets of the 
judgment debtor. This lien is contingent in the 
sense that it might possibly be defeated by the 
event of the suit, but in itself, and so long as it 
exists, it is a charge, a specific lien, on the assets 
not subject to be divested save by payment of the 
judgment sought to be collected. It is not con- 
tingent on a subsequent judgment. 

Where a lien is obtained upon property of a 
bankrupt more than four months prior to the filing 
of a petition in bankruptcy it is not only not to be 
deemed null and void under the provisions of 
section 67f of the Bankruptcy Act, but its validity 
is recognized by the act. A judgment or decree 


in enforcement of an otherwise valid pre-existing 
lien is not the judgment denounced by the act 
which is plainly confined to judgments creating 
liens. 











i i ee ae ee! ot ae ot oe a ee 





XUM 


THE ALBANY 


LAW JOURNAL. 19 








Where a judgment creditor’s action has been 
commenced more than four months prior to the 
filing of a petition in bankruptcy and a State court 
has jurisdiction over the parties and the subject- 
matter and possession of the property, such court 
has the right to decide upon conflicting claims to 
its ultimate possession and control and the Bank- 
ruptcy Court is without jurisdiction to intervene. 

A District Court of the United States has no 
jurisdiction to determine, at the instance of a trus- 
tee in bankruptcy, a claim of a creditor adverse to 


county of New York, who levied thereunder on all 
their tangible personal property, consisting of 
clothing material and stock in trade. This also 
was copartnership property, and with the book ac- 
counts, comprised all their property except a piece 
of real estate owned by Israel Lesser individually 
and a ground lease of another piece of real estate 
owned by Tobias Lesser individually. These two 
pieces of real estate the individuals owning them 
conveyed to Joseph Lilianthal. 

After making these transfers and after the levy 





the bankrupt except by consent, and then only by 
plenary suit (Louisville Trust Co. v. Comingor, 
1% U. S., 18, followed). 

Accordingly, it is held that where a judgment 
ereditor’s action was commenced more than four 
months prior to the filing of a petition in bank- 
ruptcy against the judgment debtor, who was sub- 
sequently adjudicated a bankrupt, the lien thus 
obtained on the bankrupt’s equitable assets is su- 
petior to the title of a trustee in bankruptcy 
thereto, and that the bankruptcy court was without 
jurisdiction to enjoin the judgment creditor from 
enforcing a judgment obtained in his equity action. 


by the sheriff under the executions issued upon 
the confessed judgments and on the same day, by 
a fraud upon the court, in a collusive action in 
the Supreme Court of New York to dissolve the 
partnership, they procured the appointment of a 
receiver of the partnership property, Morris Moses, 
who was nominated by and in collusion with them. 
Subsequently a receiver nominated by certain 
creditors, James T. Franklin, was associated with 
Mr. Moses by the same court. 

“Various creditors of the bankrupts immediately 
commenced actions of replevin to recover portions 
of the goods in the hands of the sheriff. Their 

Nelson S. Spencer, for Petitioners; Otto T. Hess | claims were conflicting with each other and with 
and M’Cready Sykes, for Respondent. those of the confessed-judgment creditors, and in 

? é 3 : an action brought in the Supreme Court of New 

The certificate in this case is as | York by the receivers an order was made restrain- 

“This matter came before this court upon @/ing the sale by the sheriff under the executions, 
petition of Metcalf Brothers & Co. to superintend | directing a sale by receivers (Mr. Moses and Mr. 
and revise in matter of law certain proceedings of | Franklin being also appointed such receivers in 
the District Court of the United States for the) that action), and that the latter should hold the 
Southern District of New York, wherein an order) proceeds of the sale subject to the claims of all 
was made by said District Court enjoining the| parties, such claims to be determined in that action. 
petitioners, Metcalf Brothers & Co., from taking! pursuant to this order, the goods were sold, and 


any further proceedings under any judgment Ob-' the receivers so appointed now hold the proceeds 
tained by them in the Supreme Court of the State thereof. This order was made November 23, 1806. 
of New York in a judgment creditors’ action 


wherein certain transfers made by the bankrupts 


follows: 


| The action is still pending, undetermined. 

“On the 22d day of October, 1896, and the 29th 
had been set aside as to them as fraudulent and | day of October, 1896, Metcalf Brothers & Co. pro- 
void, and wherein receivers of the property of the cured judgments in the Supreme Court of the State 
bankrupts appointed by the said Supreme Court) 4¢ New York against the Lessers for $930.21 and 
had been directed to pay to them the amount of| ¢, .1- g, respectively, upon which executions were 
their judgments at law upon which their said judg-) ;...64 acih ceteil centiciial 
ment creditors’ action was founded. 

“For its proper decision of the matter this court 
desires the instruction of the Supreme Court upon 
the questions of law hereinafter stated, and hereby 
certifies the same to the Supreme Court of the 
United States for that purpose. 


“On the 17th day of December, 1806, Metcalf 
Brothers & Co. commenced a judgment creditors’ 
|action in the Supreme Court of the State of New 
| York, which came to trial on the 17th day of 
December, 1897, and as a result of which the 
transfers to which reference has been made and the 
proceedings for the appointment of the receivers 

On the 2d of October, 1806, Lesser Brothers, | were adjudged fraudulent and void as to them. The 
subsequently adjudged bankrupts, who were co- | court, however, set aside the transfers of the co- 
partners, being then insolvent, transferred all their | partnership property, not only in favor of Metcalf 
property, copartnership and individual, to certain| Brothers & Co., but also in favor of the receivers. 
favored creditors. All their outstanding accounts | It set aside the transfer of the real estate in favor 
being copartnership property they transferred by | of Metcalf Brothers & Co. alone. Judgment was 
instruments of assignment to Marcus A. Adler and | entered on this decision April 6, 1808. 
others. They confessed various judgments in the| “This judgment determined that the proceeds 
Supreme Court of the State of New York in favor| of the sale of the tangible property then in the 
of Bernhard Moses and others, upon which execu- hands of the receivers and the outstanding accounts 
tions were at once issued to the sheriff of the or their proceeds in the hands of the transferees 


STATEMENT OF Facts. 
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(to be accounted for under the judgment to the 
receivers) were to be administered by the receivers 
for the benefit of all the creditors of the copartner- 
ship equally, including Metcalf Brothers & Co., 
while the real estate transferred became subject to 
the lien of the judgments of Metcalf Brothers & 
Co. on October 22 and 29, 1896. 

“ All parties except the receivers appealed from 
this judgment to the Appellate Division of the 
Supreme Court of New York; that court affirmed 
the judgment of the trial court as to the fraud, 
but reversed it in so far as it granted relief in favor 
of the receivers. It directed the payment by the 
receivers to Metcalf Brothers & Co. of the amount 
of their judgments out of the money in the receiv- 
ers’ hands, and, since Metcalf Brothers & Co. were 
to be so paid, it reversed the judgments in their 
favor against Adler, one of the transferees of the 
accounts. Upon the ground that there was no 
proof of fraud it also reversed it against the trans- 
feree of the real estate. 

“This decision was embodied in an instrument 
made the 30th day of December, 1808, entitled an 
‘order,’ but which after reciting the necessary facts, 
‘ordered and adjudged’ that the judgment of the 
Trial Term be modified as stated, and also ‘ ordered 
and adjudged’ that the transfers in question, ex- 
eept the transfer of the real estate, were fraudulent 
and void as to Metcalf Brothers & Co.; that the 
receivers be, and they were thereby directed to 
pay to ‘Metcalf Brothers & Co. the amount of their 
judgments, with costs, and that final ‘judgment 
should be entered in accordance therewith. This 
instrument was filed in the office of the clerk of 
the Appellate Division of the Supreme Court of 
New York, and’ was the only paper signed by that 
court or kept in its records. A certified copy of 
it was transmitted to the clerk of the Supreme 
Court, upon which, after the costs had been taxed, 
a final judgment was .entered by the latter clerk 
on the 31st day of January, 1890, following in all 
essential respects its verbiage. The delay in the 
entry of final judgment was caused by various 
motions before the Appellate Division for reargu- 
ment. 

“On the 12th day of May, 1809, Lesser Brothers 
filed in the District Court of the United States for 
the Southern District of New York a petition to 
be adjudged bankrupts, and they were adjudicated 
bankrupts on that day. Subsequently, and on the 
gth day of June, 1899, Benjamin Barker, Esq., was 
appointed their trustee in bankruptcy. 

“From the judgment of the Appellate Division 
in the action brought by Metcalf Brothers & Co. 
all parties except Lilianthal, the transferee of the 
real estate, appealed to the Court of Appeals of 
the State of New York. That court affirmed the 
judgment of the Appellate Division in favor of 
Metcalf Brothers & Co., and also restored to them 
the rights awarded them by the judgment of the 
trial court, of which they had been deprived by the 
Appellate Division. The final result of the liti- 











gation was that the transfers in question were 
declared fraudulent and set aside in favor of Met- 
calf Brothers & Co. only; that as to all other 
persons they were (until impeached in a proper 
action) valid; that the receivers were directed to 
pay out of the funds in their hands to Metcalf 
Brothers & Co. the amount of their judgments, 
and that those creditors could also proceed for the 
collection of their judgments, if necessary, against 
the transferees of the accounts and real estate. 

“The decision of the Court of Appeals was made 
on the 6th of February, 1900. The remittitur from 
that court to the Supreme Court was received and 
filed on the 12th day of March, 1900. On the &th 
day of March, 1900, ‘the bankrupts’ trustee, upon 
affidavits of himself and his counsel, procured from 
the District Court of the United Sates for the 
Southern District of New York an order entitled 
in the bankruptcy proceeding requiring Metcalf 
Brothers & Co. to show cause on the 13th day of 
March, 1900, why a writ of injunction should not 
issue enjoining them from taking any further pro- 
ceedings under any judgment in their creditors’ 
action and so enjoining them in the interim. This 
order provided for its. service upon the members 
of the firm of Metcalf Brothers & Co., but it was 
not in fact served upon anyone but their attorneys 
in their judgment creditors’ action. Metcalf Broth- 
ers & Co. appeared specially upon the return day 
of the order to show cause and filed a written 
objection that the District Court was without juris- 
diction, power or authority over them in the prem- 
ises; that no action or other proceeding was pend- 
ing or had ever been begun against them in any 
way relating to the subject-matter of the proposed 
injunction; that they had not appeared in or been 
made a party to any proceeding founded upon the 
petition of Lesser Brothers to be adjudged bank- 
rupts, and that they had not been brought into 
court on any process or been given any notice of 
the order to show cause, except that their attorneys 
in theif creditors’ action had received a copy 
thereof, and especially that no statute conferred 
upon the District Court jurisdiction, power or 
authority to issue any writ of injunction in the 
premises. 

“Their objection was overruled and after an 
argument of the merits of the application the in- 
junction was continued. 

“Subsequently Metcalf Brothers & Co. pre- 
sented a petition to this court to superintend and 
revise in matter of law the said proceedings of 
the District Court. 


Questions CERTIFIED. 

“Upon the facts above set forth, the questions of 
law concerning which this court desires the in- 
struction of the Supreme Court for its proper 
decision are: 

“1. Had the District Court of the United States 
for the Southern District of New York jurisdiction 
to make the injunction order in question? 
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“2, If said court had jurisdiction to restrain} The general rule is that the filing of a judgment 
Metcalf Brothers & Co. from receiving the fund| creditors’ bill and service of process creates a lien 
jn question, could such jurisdiction be exercised | in equity on the judgment debtor’s equitable assets 
by summary proceedings? (Miller v. Sherry, 2 Wall., 237; Freedman’s Sav. 

“3. Did Metcalf Brothers & Co. by the com-| & Trust Co. v. Earle, 110 U. S., 710). And such 
mencement of their creditors’ action acquire a lien|is the rule in New York (Storm v. Waddell, 2 
on the property of the bankrupts superior to the| Sandf., ch. 494; Lynch v. Johnson, 48 N. Y., 27; 
title of the trustee thereto? First Nat. Bank v. Shuler, 153 N. Y., 163). This 

“4 If the lien acquired by the commencement | was conceded by the District Court, but the court 
of the creditors’ action was inchoate merely, was| held that the lien so created was “ contingent upon 
it perfected by a judgment obtained more than/ the recovery of a valid judgment, and liable to be 
four months prior to the filing of the petition of| defeated by anything that defeats the judgment, or 
the Lessers in bankruptcy within the meaning of|the right of the complainants to appropriate the 
the provisions of the act of congress of July 1,|fund;” that “such a contingent or equitable lien, 
188, known as the Bankruptcy Act? it is evident, cannot be superior to the judgment 

“s. If the lien acquired by the commencement|on which it depends to make it effectual, but must 
of the creditors’ action was inchoate merely, was| stand or fall with the judgment itself” and that 
the judgment in the creditors’ action, whenever | “section 67f, therefore, in declaring that a judg- 
obtained, one which is avoided by any of the| ment recovered within four months ‘shall be 
provisions of the act of congress of July 1, 1898,| deemed null and void,’ etc., necessarily prevents the 
known as the Bankruptcy Act.?” complainants from acquiring any benefit from the 
lien, or the fund, attached, except through the 

Mr. Chief Justice FULLER delivered the opinion | trustee in bankruptcy pro rata with other creditors,” 
of the court: it being also held that, although the judgment at 

Metcalf Brothers & Co., judgment creditors | Special Term was rendered more than four months 
of Lesser Brothers, commenced their creditors’ suit before the filing of the petition, yet that the judg- 
in the Supreme Court of New York December 17, | ment of the Appellate Division, as affirmed by the 
1896. The case came to trial December 17, 1897, | Court of Appeals, was within the four months (100 
and decree was rendered April 6, 1898 (22 Misc.| Fed. Rep. 143). 

Rep., 664). On appeal the Appellate Division Assuming that the judgment at Special Term is 
affirmed the judgment of the trial court in part|to be disregarded, and that the judgment of the 
and reversed it in part, and directed the payment | Appellate Division was entered within the four 
by the receivers to Metcalf Brothers & Company | months, it will be perceived that if the views of 
of the amount of their judgments out of the money the District Court were correct, the third question 
in the receivers hands (35 App. Div., 506). This| propounded should be answered in the negative 
decree or judgment was embodied in an order | while, if incorrect, that question should be answered 














dated December 30, 1808, but the clerk of the 


Supreme Court appears not to have entered it until | 


January 31, 1899. The decision of the Court of 
Appeals (161 N. Y., 587), was made February 6, 
1900, and the remittitur was received and filed in 
the court below March 12, 1900. 

The Bankruptcy Law war approved July 1, 1808. 
May 12, 1800, Lesser Bre ers filed their petition 


in bankruptcy and wey aujudicated bankrupts, and | 





in the affirmative. 

Doubtless, the lien created by a judgment credit- 
or’s bill is contingent in the sense that it might 
possibly be defeated by the event of the suit, but in 
itself, and so long as it exists, it is a charge, a 
specific lien, on the assets not subject to being 
divested save by payment of the judgment sought 
to be collected. 

The subject was fully discussed and the effect 


Barker was appointed trustee June 7, 1899. March|of bankruptcy proceedings considered by Vice- 
8, 1900, the bankrupts’ trustee procured from the| Chancellor Sandford, in Storm v. Waddell, which 


District Court an order entitled in the bankruptcy 
Proceedings requiring Metcalf Brothers & Co. to 


has been so repeatedly recognized with approval 


jas to have become a leading case. 


show cause on March 13 why a writ of injunction) As Mr. Justice Swayne remarked in Miller v. 
should not issue enjoining them from taking any | Sherry, the commencement of the suit amounts to 
further proceedings under any judgment in their | an equitable levy (2 Wall. 249); or, in the language 
creditors’ action, and so enjoining them in the|of Mr. Justice Matthews, in Freedman’s Savings & 
interim, which injunction after argument on the| Trust Co. v. Earle: “It is the execution first begun 
merits, was continued. No question arises here | to be executed, unless otherwise regulated by stat- 
in respect to real estate, and on the case stated in| ute, which is entitled to priority. The filing of 
the certificate the property affected was equitable | the bill, in cases of equitable execution, is the be- 
assets. There had ben tangible personal property, ginning of executing it” (110 U. S. 717). And the 
subject to levy and sale under execution, but this | right to payment out of the fund so vested cannot 
had been previously sold by an order of the Su-| be affected by a subsequent transfer by the debtor 
Preme Court of New York and the proceeds were | (McDermutt v. Strong, 4 Johns., ch. 687), or taken 








held by receivers. 


away by a subsequent discharge in bankruptcy (Hill 
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v. Harding, 130 U. S. 609; Doe v. Childress, 21 
Wall. 642; Eyster v. Gaff, 91 U. S. 521; Peck v. 
Jenness, 7 How. 612). 

Kittredge v. Warren (14 N. H. 509) was relied 
on as to the effect of attachments on mesne process 
in New Hampshire in Peck v. Jenness. And it 
may be remarked that Chief Justice Parker’s vig- 
orous discussion in that case of the point that the 
attachment lien was not contingent on a subsequent 
judgment is a fortiori applicable in cases where the 
prior establishment of the creditor’s claim is the 
foundation of the creditor’s suit. 

Granting that possession of the power “to estab- 
lish uniform laws on the subject of bankruptcies ” 
enables congress to displace these well-settled prin- 
ciples and to divest rights so acquired, we do not 
think that congress has attempted to do so. 

Section 67f provides: “ That all levies, judgments, 
attachments, or other liens, obtained through legal 
proceedings against a person who is insolvent, at 
any time within four months prior to the filing of 
a petition in bankruptcy against him, shall be 
deemed null and void in case he is adjudged a 
bankrupt, and the property affected by the levy, 
judgment, attachment, or other lien shall be deemed 
wholly discharged and released from the same and 
shall pass to the trustee as a part of the estate of 
the bankrupt, unless the court shall, on due notice, 
order that the right under such levy, judgment, at- 
tachment, or other lien shall be preserved for the 
benefit of the estate; and thereupon the same may 
pass to and shall be preserved by the trustee for 
the benefit of the estate as aforesaid. And the court 
may order such conveyance as shall be necessary 
to carry the purposes of this section into effect.” 

In our opinion the conclusion to be drawn from 
this language is that it is the lien created by a 
levy, or a judgment, or an attachment, or other- 
wise, that is invalidated, and that where the lien 
is obtained more than four months prior to the 
filing of the petition, it is not only not to be deemed 
to be null and void on adjudication, but its validity 
is recognized. When it is obtained within four 
months the property is discharged therefrom, but 
not otherwise. A judgment or decree in enforce- 
ment of an otherwise valid pre-existing lien is not 
the judgment denounced by the statute, which is 
plainly confined to judgments creating liens. If 
this were not so the date of the acquisition of a 
lien by attachment or creditor’s bill would be en- 
tirely immaterial. 

Moreover, other provisions of the act render it 
unreasonable to impute the intention to annul all 
judgments recovered within four months. 

By section 63a, fixed liabilities evidenced by judg- 
ments absolutely owing at the time of the filing 
of the petition, or founded upon provable debts 
reduced to judgments after the filing of the petition 
and before the consideration of application for dis- 
charged, may be proved and allowed, while under 
section 17 judgments in actions of fraud are not 
released by a discharge, and other parts of the act 





| would be wholly unnecessary if section 67f must be 
|-taken literally. 

Many of the district courts have reached and 
announced a similar conclusion (In re Blair, 108 
Fed Rep. 529; In re Beaver Coal Company, 110 
Fed. Rep. 630; In re Kavanaugh, 99 Fed. Rep. 928: 
In re Pease, 4 Amer. Bank Rep. 547), as have also 
the Supreme Court of Rhode Island and the Chan- 
cery Court of New Jersey in well-considered de- 
cisions (Doyle v. Heath, 22 R. I. 213; Taylor y, 
Taylor, 59 N. J. Eq. 86; and, see, Wakeman y. 
Throckmorton, 51 Atl. Rep. 554). 

As under section 70a, e, and section 67e, the trus- 
tee is vested with the bankrupt’s title as of the 
date of the adjudication, and subrogated to the 
rights of creditors, the foregoing considerations re- 
quire an affirmative answer to the third question, 
but in answering the first question some further 
observations must be made. This creditors’ action 
was commenced December 17, 1896, more than 
eighteen months before the passage of the Bank- 
ruptcy Act, and was prosecuted with exemplary 
diligence to final and complete success in the judg- 
ment of the Court of Appeals. At this point the 
bankruptcy court intervened, and on summary pro- 
ceedings enjoined Metcalf Brothers & Company 
from receiving the fruits of their victory. The 
State courts had jurisdiction over the parties and 
the subject-matter, and possession of the property. 
And it is well settled where property is in the actual 
possession of the court, this draws to it the right to 
decide upon conflicting claims to its ultimate pos- 
session and control. 

In Peck v. Jenness (7 How. 612), the District 
Court had decided that the lien of an attachment 
issued out of a court of New Hampshire was de- 
feasible and invalid as against an assignee in bank- 
ruptcy. But this court held that this was not so, 
and that the District Court had no supervisory 
power over the State courts, and Mr. Justice Grier 
said: “It is a doctrine of law too long established 
to require a citation of authorities, that, where a 
court has jurisdiction, it has a right to decide every 
question which occurs in the cause, and whether its 
decision be correct or otherwise, its judgment, till 
reversed, is regarded as binding in every other 
court; and that, where the jurisdiction of the court, 
and the right of a plaintiff to prosecute his suit 
in it, have once attached, that right cannot be ar- 
rested or taken away by proceedings in another 
court. These rules have their foundation, not 
merely in comity, but on necessity. For if one may 
enjoin, the other may retort by injunction, and thus 
the parties be without remedy; being liable to a 
| process for contempt in one, if they dare to proceed 
in the other. * * * The fact, therefore, that an 


injunction issues only to the parties before the 
court, and not to the court, is no evasion of the 
difficulties that are the necessary result of an at 
tempt to exercise that power over a party who is 
a litigant in another and independent forum.” The 
rule indicated was applied under the act of 184! 
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in Clark v. Rist (3 Sisk sin, 494); under the act of | | 
1867, by Mr. Justice Miller in Johnson v. Bishop | 
(Woolworth, 324), and by Mr. Justice Nelson in| 
Sedgwick v. Menck (21 Fed. Cases, 984), and under | 
the act of 1898, among other cases, by the Circuit | 
Court of Appeals for the Fourth Circuit in Frazier | 
y, Southern Loan and Trust Co. (99 Fed. Rep. | 
77), and Pickens v. Dent (106 Fed. Rep. 653). | 

White v. Schloerb (178 U. S. 542) proceeded on 
the familiar doctrine that property in the custody | 
ofa court of the United States cannot be taken out 


of that custody by any process from a State court, | 
and the jurisdiction of the District Court sitting in 


pankruptcy by summary proceedings to maintain 
gach custody was upheld. Mr. Justice Gray, speak- 
ing for the court, said: “ By section 720 of the Re- 
vised Statutes ‘The writ of injunction shall not be 
granted by any court of the United States to stay 
proceedings in any court of a State, except in cases 
where such injunction may be authorized by any 
law relating to proceedings in bankruptcy.’ 
Among the powers specifically conferred upon the 
court of bankruptcy by section 2 of the Bankrupt 
Act of 1898 are to ‘(15) make such orders, issue 
such process, and enter such judgments, in addition 
to those specifically provided for, as may be neces- 
sary for the enforcement of the provisions of this 
act’ (30 Stat. 546). And by clause 3 of the twelfth | 
general order in bankruptcy applications to the | 
court of bankruptcy ‘for an injunction to stay pro- 
ceedings of a court or officer of the Un'ted S.ates, or 
of a State, shall be heard and decided by the judge; 
but he may refer such an application, or any speci- | 
fied issue arising thereon, to the referee, to ascertain | 
and report the facts’ (172 U. S. 657). Not going 
beyond what the decision of the case before us 
fequires, we are of opinion that the judge of the 
court of bankruptcy was authorized to compel per- 
sons, who had forcibly and unlawfully seized and 
taken out of the judicial custody of that court prop- 
etty which had lawfully come into its possession as 
part of the bankrupt’s property, to restore that 
property to its custody.” 

This cautious utterance—and courts must be 
cautious when dealing with a conflict of jurisdic- 
tion — sustains as far as it goes the converse of the 
proposition when presented by a different state of 

We are of opinion that the jurisdiction of 
the District Court to make the injunction order in 
question cannot be maintained (Louisville Trust 
Co. v. Comingor, 184 U. S. 18, 26). 

The first question will be answered in the nega- 
tive, and the third question in the affirmative, and 
it is unnecessary to answer the other questions. 

Certificate accordingly. 


See 


A tenant is held, in Wright v. Du Bignon (Ga. | 

[37 L. R. A. 669]), to have no right to remove) 

es annexed to the freehold, which are placed 

on leased land, in the absence of a contract giving | 
him the right to do so. 
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SEAMEN’S WAGES — DURESS, FORFEITURE. 


District Court OF THE UNITED StraTes— 


DistrRIcT OF MASSACHUSETTS. 
No. 1386. In ApMIRALTY. 


Ossorn AAHEIM, et al., 
THE SEA.” 


v. SCHOONER “ STAR OF 


OPINION. 


(December 20, 1902.) 


LowELt, J.— This is a libel for seamen’s wages. 
The libellants shipped at Philadelphia for a voyage 
to Fernandina and return to Fall River at thirty 
dollars a month. At Fernandina they found that 
the lump wages or “ wages for the run” obtainable 
for a return voyage north were much greater than 
those for which they had shipped. Accordingly 
they obtained from the captain five dollars, half 
the pay already due them, and deserted the vessel, 
taking their clothes with them. The captain pro- 
cured their arrest, on what charge does not clearly 
appear, went to see them in jail, and, at his sugges- 
tion, they shipped on a new set of articles for the 
return voyage at lump wages of $27.50. Arrived 
at Fall River, the captain paid them seven dollars, 
asked them to meet him the next morning at the 
commissioner’s office, where he said he would pay 
| them whatever was due them, either under the orig- 
inal shipping articles or under those signed at Fer- 
whichever the shipping commissioner 
| should deem applicable. The men left for Boston, 
| and, after some negotiation, which need not be con- 
sidered, filed this libel. 

The vessel is bound by the shipping articles made 
at Fernandina. Claimants’ counsel urges that the 
captain was forced to enter into them by duress, 
but this does not sufficiently appear, and the kind 
of duress here suggested will not avail the vessel 
in a controversy with her seamen. The captain 
made the proposition himself and must abide by 
the bargain he proposed. It follows that there is 
due the libellants for wages on the return voyage 
$30.50, being the lump wages, less $7 already paid 
them. 

Counsel for the claimant contends that the $5 
paid at Fernandina should be deducted, making the 
balance now due $15.50. He makes this contention 
upon the authority of Act of 1898, chap. 28, sec. 109, 
which provides that the penalty of desertion shall 
be the forfeiture of the clothes or effects left by 
the seamen on the vessel, and the forfeiture of 
the wages he has then earned. But this forfeiture 
does not apply to wages already paid. It is not 


, 





a right of action against the seamen given to the 
| master or. owner, but a right to withhold money 
| due’ by the latter to the former. See Act of 1790, 
| chap. 29, sec. 2, 1 Stat. 131. The seamen could not 
| be amerced five dollars in criminal proceedings. 
| The wages already paid could not be recovered 
‘in a court of admiralty, and they cannot be availed 
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of by way of set-off. Moreover, as to everything 
but the balance of wages, the acts of the captain 
should be deemed a condonation of the forfeiture 
incurred by desertion. If the libellants had left 
their clothes on the vessel at Fernandina when 
they deserted her, could it be contended that the 
captain might have retained the clothes at Fall 
River? 

No penalty should be added for neglect or refusal 
to pay the wages (R. S., sec. 4520,.as amended by 
Act of 1808, chap. 28, sec. 4); it must be assumed 
that the wages were always in the hands of the 
shipping commissioner at Fall River. No costs 
would be allowed, were it not that the captain’s 
half-hearted attempts at Fall River to repudiate his 
bargain made at Fernandina may have misled ignor- 
ant and unsuspicious seamen. 

Decree for the libellants for $20.50 apiece, and 
costs of suit actually expended. 

John J. O’Connor, for libellants; Carver & Blod- 
gett, for claimant. 

—_——o—_——_ 


Rotes of Cases.’ 


Will — Bequest of Stock not Owned.—In Slade 
v. Talbot, decided by the Supreme Judicial Court 
of Massachusetts in November, 1902 (65 N. E. 
374), it was held that under a will giving to various 
persons shares of stock in a corporation — thirty- 
six shares in all — while testator owned at the date 
of the will only thirty-one shares, and at his death 
twenty-five shares, the residuary gift being, “ all 
the rest, residue and remainder of my estate,” the 
legacies of stock are general legacies, so that the 
executor will make up the deficit by purchase. The 
court said: This is a case where a testator, having 
at the time he made his will thirty-one shares, and 
at the time of his death twenty-five shares, in the 
capital stock of a mill, made bequests of thirty-six 
shares of that stock. The residuary legatee con- 
tends that the legacies were specific, and that the 
residue should not be diminished by the executor 
buying the eleven shares necessary to make up 
the number of shares given by the testator. The 


thirty-six shares were made up of legacies to ten | 
The first legacy was in the fol-' 


different persons. 
lowing terms: “To James Talbot, of Dighton, 
five shares of the Laurel Lake Mills of Fall River; ” 
and the other nine legacies were given in similar 
words. 


and mixed,” etc. It was held in Johnson v. Goss 


(128 Mass. 433) and in Society v. Tufts (151 Mass. | 


76; N. E. 1006; 7 L. R. A. 390) that the legacies 
there in question were specific, although the testa- 
tor did not use the word “my,” or an equivalent 
phrase, in connection with the personal property 
given to the legatees. But there is nothing in the 
several legacies in question to indicate that the 
gift is a specific one. It is a legacy of so many 


shares of stock. That per se is a general legacy and precludes any inquiry into the question of 


The gift of the residue was, “ All the rest, | 
residue and remainder of my estate, real, personal | 


(Bothamley v. Sherson, L. R., 20 Eq. 304, 08: 
Partridge v. Partridge, Cas. t. Lord Talb, 226; 
Purse v. Snaplin, 1 Atk. 414; Hinton vy. Pinke, 1 
P. Wms. 539); certainly when the number of shares 
given does not coincide with the number owned 
(White v. Winchester, 6 Pick. 48; Metcalf v. First 
Parish in Framingham, 128 Mass. 370, 373; John- 
son v. Goss, 128 Mass. 433, 436); and the residuary 
clause in the case at bar is just what the clause 
was not which was in question in Society v. Tufts 
(151 Mass. 76, 23 N. E. 1006, 7 L. R. A. 390), relied 
on by the residuary legatee. In that case the 
residuary clause was, “The balance of my stock 
as per my stock book, my furniture, and all other 
of my property not otherwise disposed of by me, 
I would have. sold, and the proceeds” distributed, 
Here the residue is, “the rest, residue, and re- 
mainder of my estate;” that is to say, “ what is 
left of my estate after the foregoing provisions of 
| my will have been complied with.” A decree should 
| be entered directing the executors to purchase 
| eleven additional shares of the capital stock of the 
| Laurel Lake Mills, and transfer to the several 
legatees the shares given them respectively. 


’ 





Warranties in Life Insurance Policies.— The 
Third Appellate Division, New York Supreme 
Court, has decided, in an action brought by Karo- 
line Schane against the Metropolitan Life Insurance 
Company to recover on a life policy, that where 
such a policy makes the application for insurance 
a part of the contract and the answers by the 
insured to the medical examiner are warranted to 
be true, a false answer, even though immaterial, 
will make the policy void. On the trial testimony 
was introduced which tended to show that the 
insured falsely stated that he had had no medical 
attendance since childhood. A Dr. Decker was 
called and he said he had treated the deceased as 
/a physician for several years prior to the date of 
|the policy. The trial court left it to the jury to 
| say if they found that Dr. Decker had attended 
| the insured, whether that was a material fact or a 
breach of the warranty. A judgment for the plaint- 
iff on a verdict in her favor has been reversed, the 
Appellate Court holding that the trial justice in 
charging as he did committed a manifest error. 
“Assuming, as we must,” said Presiding Justice 
Parker for the court, “that the statements so made 
by the deceased were warranties, and not mere 
representations, it was not within the province of 
the jury to determine whether they were or were 
not material; nor was there any question for a jury 
as to whether, if such statements were untrue, there 
was or was not a breach of the warranty contained 
in the contract. ‘Whether a warranty be affirma- 
tive or promissory, the effect of a breach thereof 
‘upon the validity of the contract does not depend 
upon the materiality of the facts warranted. The 
| stipulation of warranty is, in effect, an agreement 
| that the facts warranted are material to the risk, 
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materiality.’”” Presiding Justice Parker adds that) were alike, then the decision of the case hinged on 
whether or not such statements were warranties, | the reputations of their ancestors. 

within the terms of the contract, was a question The court room was usually located near the town 
of law for the court. hall, and the town constables and game wardens 
were wont to sit on the court-house steps and gossip 
about the affairs of the neighborhood. Reputations 
were made and blasted. The man who gave short 
measure of wood and cider came in for universal 
condemnation, and the charitable fellow who gave 
the village church a new bell or helped to lighten 
the mortgage had his praises chanted and was 
hailed as a worthy successor to either St. Peter or 
Paul. Here the hard-fisted money-lender came in 
for personal abuse; the cider-drinking husband and 
shiftless housewife could not escape from the 
tongues of the village gossips. 

But the court room! Language cannot adequately 
describe it. The prisoner was brought in by town 
constables and was burdened with manacles and 
shackles heavy enough for two-ton oxen. How the 
town constables would swell with importance when 
they uttered those awe-inspiring words: “The 
Court.” The country bumpkin was filled with awe 
at the gravity of the proceedings, but the dignity 


of the trial received a severe shock when the judge 
the defendant, and the officers had found property | appeared in his shirt sleeves. After a few words 
from both cottages in the house of gry wee | of explanation from the judge excusing his appear- 
Loomis confessed had accompanied mon ©| ance because he had just come from the hay field, 
ca of the sane: the apap pees the court was ready for business. Hay was neglected 
confession was not a ground for q 


; : ‘e . for Blackstone, and the haying was postponed in 
defendant,” said Justice Chase, “knew of the issue| (rae that the legal interests of the village might 
and service of the search warrant, and that stolen nat siller, Ula haunletin of low enn eneee. chan 
property had been found. The witness and the! ten to him; he knew as much about legal procedure 
Geeadant were talking of the disclosures. The as he did about watch-making. What a wide field 
property so found was intermingled. The defend- | ;. open for the novelist if he could only unearth 
ant’s desire for help came from the admissions con- some of his judgments. He mixed replevin with 
stituting the entire conversation, and the advice 


2 trover, and in the administration of his lame law 
sought and obtained by him was also based = the both parties suffered. He has passed into history 
confession as a whole. The confession consisted and has left to posterity no collection of his sparkl- 
of one conversation and one disclosure on the part ior wit onlll hemeee. 
of the defendant, and the fact that it included 2| What cared he for the opinion of higher courts 
statement as to the Loomis cottage does not require 


, k Ti | and tribunals of justice? He was Squire Jones, of 
@ reversal of the judgment— New York Times. | Dawson, known and respected the whole county 


——— over, a terror to evil-doers, wife-beaters and drunk- 
THE YANKEE TRIAL JUSTICE. | ards, honest in his eccentric opinions, but fearless in 
his administration of justice. 

He lives now only in fiction, but the world has 

In rural districts where mental culture was at a| never known a more picturesque, mirth-provoking 
very low ebb the trial justice was considered a very | character than this old New England squire, with 
important personage. I can see him now, as he was | his lame law, cow-hide boots, slouch hat and eccen- 
some years ago, moderator at town meetings, fence | tricities of character who administered Yankee 
viewer and general-all-round adjuster of the dis- | justice in the early days of our Republic. 
putes and difficulties of the neighborhood. On a| Joserpn M. SuLtivan. 
Saturday evening his rulings were discussed by the | Of the Suffolk (Mass.) Bar. 
village loungers who made their headquarters in the 
grocery store, and arguments concerning his legal | i ke 
ability were discussed with great vehemence. At| Grabbing a purse from one’s hand so quickly 
times he would throw all law to the four winds of | that he has no opportunity to resist is held, in 
heaven and decide a case, not according to the evi- | Jones v. Com. (Ky. [57 L. R. A. 432]), to involve 
dence, but according to the reputations of the re-| sufficient force to constitute robbery. With this 
Spective litigants for veracity and honesty in the| case is a note reviewing the other authorities as 
Neighborhood. If the reputations of the litigants | to what force is sufficient to constitute a robbery. 








Other Crimes in Confessions.— On the trial of 
a indictment against Augustus Loomis for 
burglary and grand larceny, a witness was called 
to testify as to an alleged confession made by the 
defendant. The indictment recited that certain 
articles were taken from “the Smith cottage.” The| 
witness said that Loomis told him that he and 
others had gone to that cottage. The district 
attorney then asked about another cottage that 
had been robbed. An objection was raised by the 
defendant’s counsel on the ground that no proof 
could be introduced of another crime. The court, | 
however, ruled that he would allow the witness to 
tell all that was said on the occasion of the con- 
fession. On an appeal to the Third Appellate 
Division from a judgment of conviction, that court 
has held, by Justice Chase, that as a warrant to 
search for the property taken from both the Smith 
cottage and the other one had been issued just 
before this conversation between the witness and 
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A NURSERY RHYME OF THE LAW. in nearly every page of the work. The book wil 
some be found to contain a careful selection of the mog 
There once was a lawyer who practiced the law, instructive maxims of the law. It has been wel 
He lived upon nothing but sheepskin and Pa! said that he who best knows the maxims of the lay 
Piles of money earned he, that never he got, and their application, is the best lawyer. Not only 
His friends found some geese that he never had/| as the substantive law upon many difficult and 
caught, important subjects been stated concisely and accu. 
The quills twas they left him, one piece of the rately, but the most useful principles of pleading, 
skin, practice and evidence in difficult cases have beeg 
*Twas certainly shameful, ’twas certainly a sin. well formulated. 4 . 
One day he waxed wroth, sallied forth to get| he author has received the following compli 
square, mentary letter in reference to the work: 
To skin all the skinners, take more than his share; New York, December 12, 1902. 
He hauled down some parchment, he sharpened his | 


Henry Harpwicke, Esg., No. 220 Broadway, New 
York: 


My Dear Srr.— As an advanced law student, 


, F . | and one who is deeply interested in all literature re. 
Now he’s legally rich, and he sports a fine carriage, | lating to the codification of existing law, permit me 


His old friends he scorns, and can sourly disparage; | 

: ; : | to congratulate you upon your excellent work en- 

He dines with a President, sups with a Morgan, : P if é ae i 
: : pip | titled “ The Trial Lawyer’s Assistant in Civil Cases, 

And grinds out their coin like an eternal organ; : 


Some day he’ll grow weary, and hand in his checks | Just published by Banks & Co., which I have care 
: >| fully perused. 


Buy Elijah, St. Peter—then heavenward “ treck.” | d ada : 
The geese that he plucked and the lambs that he} As a matter of fact, I think it is superior @ 
|“ Abbott’s Trial’ Brief,” which book is too senten- 


Reseed tious for assistance, and only one thoroughl sed 
Will do nicely served up in a heavenly feast. , : a ov 
hoe in the law could profitably use that book. Your 
To all the poor lawyers he'll vigorously yell: 
©%e0 dow for this pace, you must go down to book covers the same ground more thoroughly, 
h—.” 25 A comprehensively and lucidly. It achieves its object 
" and is what its title indicates. 

Your lecture, as it may be termed, regarding the 
rules of examination of witnesses is superb. The 
Bew Books and Rew Lditions. necessity for stating the grounds of exception is 
authoritatively proven. The collection of maxims 


‘ is instructive. You have given the authority for 
The Trial Lawyer’s Assistant in Civil Cases. By| each maxim. * * * The appendix is equally 


Henry Hardwicke, author of “The Art of Win-| valuable and the classification thereof is most use- 
ning Cases,” “The Trial Lawyer’s Assistant in| fyj, You have stated the law as it is in epigram- 
Criminal Cases,” etc. Albany, N. Y.: Banks &/| matic statements. In fact, I should call your book 
Company, 1902. the law stated in maxim form. As the “soul of 
In this, his latest work, Mr. Hardwicke has made| wit is brevity,” likewise the soul of your book is 
another very valuable contribution to legal litera-| its pithiness. It should be on the desk of every 
ture. He has heretofore shown a remarkable ability | Practicing lawyer and in the hands of every stu 
to make practical all his legal work, and this is no| dent. It is a signal success. Believe me, 
exception. The plan adopted is the outgrowth of Sincerely yours, 
the author’s practical experience of the needs of a Nat. B. CHapsey. 
trial lawyer, an experience covering a period of : mie” 
nearly twenty years’ active practice and of diligent Shepard’s New York Court of Appeals Citations 
and methodical study of the law as a science. The New York: The Frank Shepard Company, 
“Trial Lawyer’s Assistant in Civil Cases,” a com- sp0a. 
panion of the same author’s work, “Trial Lawyer’s; In this, the third edition of this standard work 
Assistant in Criminal Cases,” will be found equally | many improvements are embodied. First and most 
valuable, complete, authoritative, invaluable to! important, perhaps, is the addition of Abbott’s De- 
active practitioners in both the State and the federal | cisions, Keyes, Howard’s Appeal Cases, Selden’s 
courts. The mattér is well arranged in alphabetical | Notes, Transcript Appeals and Silvernail’s Reports. 
order, and the busy trial lawyer can, in an hour,| It also shows whether or not the principal case 
prepare with its aid a brief that, without it, would | has been taken to the Supreme Court of the United 


quills, 
He’s paid off his old scores, he’s settled his bills. | 
| 


“ DEERMONT.” 
ee 





require many days’ labor. Special attention has | States, and if so, what disposition was there made 


been paid to the subject of advocacy, one with| of it. As to the merits of the work itself, little 
which the author is particularly well acquainted. | need be said. It will be found to save the busy 
The most casual readér will be struck with the| practitioner a vast amount of labor, and it can be 
enormous power of condensation which is shown’ said without fear of contradiction that the work 
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js more complete, valuable and well arranged than | twenty-sixth annual meeting, held in Chicago, 
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July 17 and 18, 1902. 
“a Matheny, secretary. 
Memories of a Hundred Years. By Edward Report of the fourteenth annual meeting of the 
Everett Hale. New York: The Macmillan Com- | Virginia State Bar Association, held at Hot Springs, 
pany, 1902. | Va., August 5, 6 and 7, 1902. Edited by Eugene C. 
It is natural if not inevitable that a man of Dr.| Massie, of the Richmond bar. 
Hale’s age should live largely in the past; one who! , 
has reached four score years could hardly expect | ies 
to see very many more. And such a past as Dr. Literary Hotes. 
Hale is privileged to con over! Born of literary a 
parentage, in a literary atmosphere, and surrounded; For three successive months “In the Country 
during nearly the whole of his long and useful life| God Forgot,” by Frances Charles, has been the 
by great men with whom he was on terms of inti-| fourth most popular book with the patrons of the 
macy, it can be readily seen how admirable was his} Book-lovers’ Library. 
equipment to perform the task he had set himeelf. Little, Brown & Company have just published a 
The many pictures in which the book abounds are hieseathe iil tol ical . ‘ o yy eg 
: ; ook of historical studies entitled “ America in its 
presented with all the clearness and skill of the Relation to Goest Shtache of Ti ” say: 
- pochs of History,” by William 
true artist; for the first quarter of a century we Justin Mann 
have what he heard men say—men who had ‘ 
known Robert R. Livingston, Robert Fulton, Eli 
Whitney and Napoleon, the four “ great builders,” 
he calls them; men who had known Jefferson, Mad- 


ever before. Compiled by James H. 


Capt. A. T. Mahan has received the extraordinary 
honor for a non-British officer of a life membership 
in the Royal United Service Institution. Captain 
ison, Burr, and even Washington and Lafayette. Mahan’s latest book, “ Retrospect and Prospect,” 
The historian will find many side lights thrown on. is a series of essays in direct sequence to those in 
subjects like the War of 1812, Jackson’s administra- | his previous volumes, “ The Interest of America in 
tion, the compromise of 1820, the Kansas and/| Sea Power” and “The Problem of Asia,” which 
Nebraska bill, the Missouri compromise, the anti- | 84ve Captain Mahan his international reputation. 
slavery agitation, the Civil War. In the same way 
characters like the Adamses, the historians Sparks, | 
Bancroft, Prescott, Parkman and others; the states- | 


The third paper of Miss Tarbell’s History of 
Standard Oil, which appears in the January 


Web E S “me it E McClure’s, tells the story of “The Oil War of 
ee ore Sees ee eee oe 1872,” and tells it as no great industrial battle has 


4 ysgate re Ne = bape: ~ olmes, are | ever been told before. The oil war of 1872 was war, 
_— = PCa Cages Was eve S Ne end when Mics Tarbell hes finished, one realizes 
vital touch than whole volumes of biography. It| ih 4 : 

; * at it was magnificent, too. 
sno exaggeration to say that Dr. Hale has done crisis in the drama. For the first time in our in- 


ye ape ome bag Be ere man ing | dustrial history combination and competition are 
oe sili Z are bwh, es ahve ce pitched against each other on a grand scale. Miss 
patheti A ; eee lib h 4 nme this | Tarbell tells how the oil regions—the producers 
ioe? : 4 eet ln aaah mn - ul nd | the enemy upon them —a gigantic coalition bearing 
his eager 0 ecu Coane? rs he | down on all sides; from the north, John D. Rocke- 


It is the first great 








be hoped that the charge will be heeded, although 
it is difficult to imagine how Dr. Hale’s own work 
could be surpassed. 


The Loyalists in the American Revolution. B 
Claude Halstead Van Tyne. New York: The 
Macmillan Company, 1902. 


Mr. Van Tyne has given us a book on a very 
interesting subject and has treated it in a way at 
once popular and scholarly — not an easy feat by 
any means. The material has been gathered in the 
main from original sources. The story of the ori- 
gin, formation, evolution, persecution and fall of 
the Tory or Loyalist party in the American Revo- 
lution, essentially dramatic in its incidents and 
details, has never been more fully or better told 
than in this book, which we cheerfully recommend 
to all students of American history. 

Proceedings of the Illinois State Bar Association, 


y| 


| feller, with all the strength of his recently assimi- 
| lated Cleveland refineries; from the south, capital- 
‘ists of Pittsburg and Philadelphia, allied under the 
|hated name of the “South Improvement Com- 
| pany;” and back of both—the source of their 
| union — the railroads with their rebates. 

By his various writings on the subject, and from 
| the fact that he was at the front himself, Dr. A. 
Conan Doyle has come to be regarded as the offi- 
cial historian of the Boer War. The new edition 
of his book, “ The Great Boer War,” will be pub- 
lished shortly in this country by McClure, Phillips 
& Co. It is a complete history of the struggle in 
South Africa, and the editorial matter includes the 
period from the fall of Pretoria to the conclusion of 
the war, and presents many new maps, which will 
particularly interest strategical experts. The addi- 
tions make the book almost double the size of the 
original volume. In England Dr. Doyle’s history 
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is in its sixteenth edition, and rivals the author’s| “Punch,” for never before has it sent Out special 
later book on the fiction side, “ The Hound of the| correspondents. Perhaps the nearest approach 
Baskervilles.” the present trip is to be found in the case of th 


We have the word of Mr. Mayo W. Hazeltine, occasional papers contributed by Thackeray whik 
of the New York Sun, that Whittier and Longfellow ¢ was wandering about Egypt and elsewhere. He 
are more read in England than is any other Ameri-| however, was traveling for his own pleasure. 
can poet, and that of the two Whittier is the more A tribute to the late Thomas B. Reed is com 
distinctively American. He regards the Macmillan tributed to the January Review of Reviews by Mr 
Company's choice of r biographer for Whittier 4S Henry B. F. Macfarland, who as a Washingtos 
felicitous, there being in his opinion “ no American correspondent was intimately acquainted with Mr 
better qualified for the task, on the score both of | Roeg for many years. 
knowledge and of sympathy, than Mr. Thomas 


Wentworth Higginson. While returning to his home in Grand Rapids 


recently, Stewart Edward White fell into a lively 
conversation with an elderly man in the smoking- 
| room of the parlor car. The man, as he afterward 
found out, is one of the most prominent lawyers 


Books may come and books may go, but books 
which have once “ caught on” go on forever. So 
the publishers say, and sometimes hope. It is a 


fact, however, that good novels stand the stress Of in Ohio. The talk turned upon the timber interests 


& holiday season full of counter attractions. Dur- of the north, and several other men took part. Mr, 
ing the past fortnight “The Virginian,” by Owen white has lived half his life in the lumber camps 
Wister, has been selling at the rate of a thousand 244 showed a familiarity with the subject that 


copies a day. Over 160,000 copies have been sold | preatiy interested the Ohio lawyer, who presently 


up to date. turned to him and said: “ Young man, do you know 
The English point of view of American history is °f 4 book called ‘ The Blazed Trail? ‘ ‘ Yes, | 
shown in an interesting way in the Americans know of it,” said White. “In fact”—— “If you 


whose names rouse English curiosity. There are | haven’t read that story,” broke in the man, “ you 
good reasons why Washington should be a house- ought to get out at the next station and get it, 
hold word over there, but it is not so clear why | !’ve recommended it to every man of my acquaint- 
Englishmen should be curious about Hamilton.|@mce; particularly the young men. But you par- 
News comes from the other side that the smart | ticularly ought to read it, for you’re interested in 
people are reading “ The Conqueror,” by Gertrude lumber —I suppose you're in the business — and 
Atherton, and are talking of nothing else but Ham-| 45 4 picture of forest and lumber camp life it’s won- 
ilton and his influence on Americain politics. Can | derful. I tell you, young man”—— “ Excuse me,’ 
it be that the English in this case have a more true interrupted White, in some confusion, “but the fact 
perspective than we have, or are we merely over-| iS I wrote ‘The Blazed Trail.’” The older man 
looking the masterful example which has been fol- looked at him hard, and then his eyes twinkled. 


lowed so successfully in the policy of expansion? | “!’ll send you a bill later for the work I’ve done 
in booming it,” he said. 





The most complete statement of the Venezuelan 
case from the points of view of the several inter- | Hamlin Garland has arrived in New York where 
ested parties that has yet been made appears in the| he will remain all winter. He is at work on a 
Review of Reviews for January. This resume of| series of short stories for Harper’s Weekly, which 
the situation is contributed by Mr.. Maurice A. Low. | deal with the American Indian in his human and 
The reasons for arbitration are succinctly set forth | domestic aspects, written from an intimate point 
by the editor in “ The Progress of the World.” of view. The first story appeared in the Christ- 

|mas number of Harper’s Weekly. 

At the moment when the University of Cain- | 


bridge is gratefully accepting Mr. Morley’s gift of | Henry Harland, author of “The Cardinal's 


the late Lord Acton’s library there issues from the | 5uffbox” and “The Lady Paramount,” is now, 
fter an English sojourn of several years, revisiting 


University Press the first volume of the great work | *” ; 2 obese ae 
to the planning of which Lord Acton gave so much |his native America. His literary apprenticeship 
of his time and thoughts of his last years, that of | ¥#§ served in New York itself, where he studied the 
“The Cambridge Modern History,” of which “The inexhaustible Jewish problems and presented his 
Renaissance,” the first volume of the work, has just | view of them in some very strong fiction, published 


Deed tn A F iw The ill under the pseudonym of Sidney Luska. It was 
ve Be RT a eye ore sty then that he produced “The Yoke of Thorah, 


“ As It Was Written,” etc. It was Mr. Harland’s 


“Mr. Punch” is to be represented at the Delhi 
durbar, his two special envoys being E. T. Reed, 
famous for his “ Prehistoric Peeps,” who will illus- 
trate the great event, and Owen Seaman, the gifted 
writer of verses, who will describe it. Their expe- 
dition marks an epoch in the long history of 








early good fortune to come under the influence of 
one or two able literateurs who have since earned 
fame as the greatest living American men of let- 
ters, and who advised his visiting Europe and Eng- 
land with a view of studying the artistic and liter- 
ary movements in progress “on the other side.” 
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tis said that, with a small grip in his hand —his| are illustrated. Further afield we are taken by 
atire baggage — Mr. Harland boarded a liner, and| Demetreis Caclamanos, who discourses of “A 
that so potent has been the syren song of the east- | Greek Painter: Nicolas Gysis,” whose marvel- 
em world, that there he has remained ever since, lously realistic subject pictures should be better 











traveling from one lovely and historic spot to an- known in America. “ Studio Talk from all over 
other, and from time to time greeting the less for-| the Art World” concludes the number. 
tunate toilers in the land of his birth with the , 
ing tales of a living imagination. Mr. Har-| 
ne pe st ‘agi Legal Rotes 
jand will find a very cordial welcome to America. | b) . 
“More a poem than a house,’ was Dante Ga-| 


: seer A jury at Elizabethtown, N. Y., h d 
priel Rossetti’s description of the Red House, Bex- | hss . ” . a ered > 
A. . | verdict of $6,000 damages against David Flemming, 
ley Heath, the home of the late William Morris, | h * : rile 
é ; | who, while playing on the Lake Placid links last 
which was recently sold by auction at Tokenhouse- | : ; ‘ : 
x i : summer, threw his golf stick at his caddy, causing 
yard. The house, with its old-world quaintness | h é 
, F 5 | the loss of sight of one eye. The caddy brought 
of design, is bowered in trees and surrounded by | suit for $10,000 
an old English garden, while the interior has | ih i 
attractions in the shape of fittings designed by | The Court of Appeals of Kentucky has decided; 
Morris himself and walls decorated by Sir Edward | in the case of Burk v. Foster, that the skill re- 
Burne-Jones. The bidding began at £2,500 and | quired of a physician in treating a patient is not 
eventually reached £8,500, at which sum the prop-| to be measured by that exercised by “ ordinary 
erty, covering an acre and a half, was bought by | skilful and prudent physicians in that (particular) 
Henry Muff, a Yorkshire gentleman. | vicinity in treating a like injury,’ but by such as 
is exercised generally by physicians of ordinary 
care and skill in similar communities. The court 
further held that the mere fact that the result of 
a patient’s treatment “is as good as is usually 
obtained in like cases similarly situated” will not 
preclude a recovery by the patient against the 
physician for negligence and lack of skill, the 
patient being entitled to the chance for the better 
results which might come from proper treatment. 


The New Year number of Lippincott’s Magazine | 
is a veritable mine of good fiction, containing a 
whole novel and nine short stories, besides several | 
papers of timely interest, some choice verse and | 
fun galore in the department called “ Walnuts and | 
Wine.” The novel is “The New Heloise,” by | 
Mrs. Schuyler Crowninshield. In this there is new 
evidence that “ Love Laughs at Locksmiths” and 
stone walls — even those of a French convent. 

: The death of former Judge of the Court of 
Appeals Robert Earl, which we chronicled in our 
last issue, removes one of the ablest jurists of 
the State; his death is a distinct loss to the bench 
and bar of New York. A lawyer of unusual ability 


“Memorial Day” and “Lyrics of Brotherhood” é 
j : pag xp sag » | and great learning, he was also one of the purest 
and in his volume of essays, “ Literary Likings, : 3 
| and best men in all relations of life. 


of which later book they are printing a new edi-| ‘ ‘ 
tion. Mr. Burton is associated with the Lothrop | Robert Earl was born Sept. 10, 1824, in Herki- 


firm in the capacity of editor, and it is therefore | —* this State. His father baie of English descent, 
natural that his books should be taken by them. | his asap of Gurmun. oe Phoivaggaatee eclip ed 
| lege was acquired at the Herkimer academy, and 

The International Studio for January contains | his later education was at Union college, Schenec- 
the following articles, fully illustrated in the usual | tady, where he was graduated in 1845, having en- 
profusion of color processes, mezzotint and black-| tered the junior class in 1843. He also was 
and-white methods: Gabriel Mourey writes of| graduated from Columbia, receiving the degree of 
the work of Manuel Robbe, an etcher in colors,; LL. D. After graduating he was for two years 
of the French school. A. S. Levetus describes a| principal of the Herkimer academy, but, choosing 
craft in which keen interest has been revived re-| the profession of the law, he entered the office of 
cently —lace work, and the particular style treated | Charles Gray, of Herkimer, as a student, and was 
of is indicated by the title, “ Modern Austrian Pil-| admitted to the bar Jan. 1, 1848, beginning at once 
low and Point Lace,” of which profuse examples| the practice of his profession. In the following 
are shown in the illustrations. Will Jenkins writes | spring he commenced the editing and publishing 
interestingly of “ A Canadian Artist in the Azores:| of The Herkimer Democrat, and he continued this 
H. Sandham, R. C. A.” To architects the paper! work for several years. In the practice of law he 
contributed by Hugh P. G. Maule on “Some Re-| was associated as partner with his brother, the 
cent Architectural Designs by Arnold Mitchell,” | firm name being S. & R. Earl. He was a super- 
will appeal. The exhibitions are represented by « visor of Herkimer county in 1849 and 1860. Judge 
description of the German section in “The Inter-| Earl was also county judge and surrogate of Her- 
national Exhibition of Modern Decorative Art at| kimer county for a term of four years commencing 
Turin,” where several German domestic interiors! Jan. 1, 1856. He was first elected judge of the 


The Lothrop Publishing Company, of Boston, 
have recently acquired from Messrs. Small, May-| 
nard & Co., of that city, all the rights in Richard | 
Burton’s three volumes of verse, “ Dumb in June,” | 
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Court of Appeals in 1869, and from Jan. 1 to July 
1, 1870, served as chief justice of that court. Then 
by the new Constitution he became commissioner 
of appeals for three years, and by a subsequent 
amendment his term of service was extended to 
five years, to July 1, 1875. In November, 1875, he 
was appointed by Governor Tilden as judge of the 
Court of Appeals to fill the vacancy caused by 
the death of Judge Grover. He held office under 
that appointment until Jan. 1, 1877. In the pre- 
ceding year he had been elected associate judge 
of the Court of Appeals, and he held office by a 
re-election until Jan. 1, 1895. Though a Democrat, 
he received the nomination from both parties at the 
time of his last election. With Mrs. Earl he 
founded the Herkimer Free Library in that year, 
and gave to it property valued at $30,000. He was 
also a founder of the Herkimer Historical Society, 
and was its president for many years. Mrs. Earl 
died four years ago, and there are no children. 
Judge Earl was for a long time presiding justice 
of the Court of Appeals, and attorneys all over the 
State considered him one of the greatest jurists 
of the last half century. 


Acombination of mercantile dealers to compel an- 
other dealing in similar goods to sell at prices fixed 
by it, or, upon his refusal to do so, to prevent those 
of whom its members are purchasing customers, 
from selling goods to him, is held, in Brown & 
Allen v. Jacobs Pharmacy Co. (Ga. [57 L. R. A. 
547]), to be void; and an injunction is held to be 
properly granted to restrain the members of such 
combination from carrying into effect their purpose. 


Under a statute requiring insurance commission- 
ers to issue a license to a foreign insurance com- 
pany to do business in the State, if satisfied with 
its statement showing its financial condition and 
standing, it is held, in Bankers’ Life Ins. Co. v. 
Howland (Vt. [57 L. R. A. 374]), that the com- 
missioners have no authority to question the 
method of computing the reserve set forth in the 
statement, or to enter upon an independent valua- 
tion of such reserve. The interest of the assured 
in a twenty-year distribution policy of insurance on 
his life, which will cease on his failure to pay pre- 
miums, is held, in Boisseau Use of Robinson v. 





Penn (Va. [57 L. R. A. 380]), not to be an estate 
within the meaning of a statute making an execu- 
tion a lien, from the time it is placed in the hands | 
of the officer, on all the personal estate of or to) 
which the judgment debtor is, or may afterwards | 
and before the return date of the writ become, 
entitled. A life insurance agent is held, in Tom- 
secek v. Travelers’ Ins. Co. (Wis. [57 L. R. A.| 
455]), to have no implied authority to accept as| 
payment of a premium on a policy an agreement | 





ranties in a contract for life insurance. The gy. 
render of an insurance policy to the insurer {gq 
its cash value is held, in Pippen v. Mutual Benef; 
Life Ins. Co. (N. C. [57 L. R. A. 505]), not to be 
a sale which can be disaffirmed by the administra. 
tor of the insured, on the ground of the latter; 
infancy, but to be merely a rescission of the cop. 
tract. With this case is a note collating the 
authorities as to insurance on the life of a minop, 
The -loss to be made good under a policy of fire 
insurance is held, in Pennsylvania Co. v. Philadel. 
phia Contributionship (Pa. [57 L. R. A. 510]), not 
to be limited to the cost of replacing the structure 
described in the survey, if, when the fire occurs 
the statutes require, as a condition of rebuilding 
more substantial and expensive structural work. A 
policy insuring a railroad company against loss 
from liability to persons who should accidentally 
“sustain personal injuries” on its road under cir- 
cumstances which impose upon the insured a com- 
mon-law or statutory liability for the injuries, is 
held, in Worcester & S. Street R. Co. v. Travelers’ 
Ins. Co. (Mass. [57 L. R. A. 629]), not to cover 
cases of instantaneous death without conscious 
suffering through injuries for which insured is re- 
sponsible, where the statutes give a new right of 
action to the personal representative in case of 
death, and not a right of action to deceased, which 
survives. 





In case of a conviction of selling intoxicating 
liquors without a license in violation of a statute 
forbidding such sale, and providing that the punish- 
ment therefor shall be a fine and, at the discretion 
of the court, imprisonment in the county jail, it 
is held, in State v. Gillilan (W. Va. [57 L. R.A 
426]), that the court has no power, in addition to 
imposing a fine and costs, to require of defendant 
sureties for good behavior. 


For the purpose of determining the proper re- 
cipient of a pension due the widow of a deceased 
person, it is held, in Lawrence v. Nelson (Iowa [57 
L. R. A. 583]), that the court will inquire into 
the validity of a divorce which he had obtained. 
The right to contest the validity of a divorce se- 
cured after the death of one or both of the parties 
is discussed in a note to this case. 


A communication transmitted. by a commercial 
agency, that a certain person had made an assign- 
ment for the benefit of creditors, when the informa- 
tion received by it was that he had made an 
assignment to secure the indorser of a note, is 
held, in Douglass v. Daisley (C. C. A. 1st C. [57 
L. R. A. 475]), not to be privileged as a matter of 
law. 


The death of a servant, caused by criminal vio- 


to give him credit upon his individual account, | lence of a mob of strikers, is held, in Foreman 
which he shall trade out with the insured in the| v. Taylor Coal Co. (Ky. [57 L. R. A. 447]), to 
ordinary course of business. An infant is held, in| impose no liability on the master, under a statute 


O’Rourke v. John Hancock Mut. L. Ins. Co. (R.| making him liable for death resulting from injuries 
I. [57 L. R. A. 496]), not to be bound by his war-' inflicted by his negligence or wrongful act. The 
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daty of using a fender provided by the owner of|on which the company pays taxes, but imposing a 
a vessel to aid in docking it is held, in Kelly v. State tax on non-resident shareholders on the mar- 
New Haven Steamboat Co. (Conn. [57 L. R. A.| ket value of their shares, without any provision for 
4), not to rest upon him, and he is therefore | deduction of capital invested in real estate. A tax 
held not to be liable for injuries to an employee | on all remainders or reversions which vested prior 
resulting from the neglect of the mate to use it | to a certain date, but which shall not came into 
jn bringing the vessel into the dock, although the | possession until after the passage of the act, even 
injured employee works under the immediate orders | if it can be regarded as a tax on property, and 





of the mate. 


The carrying of deadly weapons being an offense | 
fully provided for and punished by State law, it | 
jg held, in Judy v. Lashley (W. Va. [57 L. R. A.| 
413]), to be beyond the power of a municipal cor- 
poration to make it an offense punishable under 
a city ordinance, unless such power is expressly 
conveyed by the municipal charter. Liability for 
damages to a neighbor, caused by the explosion 
of a steam boiler, is held, in Veith v. Hope Salt 
& Coal Co. (W. Va. [57 L. R. A. 410]), not to 
arise where one places the boiler upon his prem- 
ises, and operates it in a lawful business, with care 
and skill. A railroad company is held, in Edging- 
ton v. Burlington, C. R. & N. R. Co. (Iowa [57 
L. R. A. 561]), to be liable to infants of tender 
years for injuries inflicted by a turntable maintained 
by it in an unfenced lot so near a public way as 
to be likely to attract children to play on it, unless 
it exercises reasonable care to have it safely 


fastened. 


One purchasing a piano from an agent is held, 
in Baldwin v. Tucker (Ky. [57 L. R. A. 451]), to 
be bound to take notice that, unless it is expressly 
given, the agent has no authority to take a note 
for the purchase price payable to himself, and 
that no title can be acquired to the instrument in 


| 








exchange for such note, unless the transaction is 
ratified by the principal, or a custom to take such 
notes is shown. 


In case of an agreement to convey an interest 
in land to one for services in securing the location 
of a railroad depot thereon, it is held, in Reed v. 
Johnson (Wash. [57 L. R. A. 404]), that specific 
performance will not be enforced where the grantee 
has agreed to divide with certain officials of the 
toad all money received by him from sales of land 
during the construction of the road. 


The removal, by a street railway company, of 
snow from its tracks to the adjacent roadway in 
stich a manner as to leave a deep ditch and render 
the street unsafe and dangerous for public travel, 
is held, in Gerrard v. Lacross City Ry. Co. (Wis. 
[57 L. R. A. 465]), to render the company liable 
for. injuries to travelers caused thereby. 


The privileges and immunities of citizens of} 


Other States are held, in State v. Travelers’ Ins. 


not on transfers, is held, in Re Pell (N. Y. [57 L. 
R. A. 540]), to be invalid as not bearing equally 
upon the entire class to which the property belongs. 
The renting of a church parsonage, and using the 
rent to procure another residence for the parson, 
is held, in Protestant Episcopal Church v. Prioleau 
(S. C. [57 L. R. A. 606]), not to deprive it of its 
exemption from taxation, under a provision that 
exemption of parsonages shall not extend beyond 
the buildings and premises actually occupied as 
such. 


Damages for mental anguish caused by breach 
by a telegraph company of its contract to transmit 
money promptly are held, in Robinson v. Western 
U. Teleg. Co. (Ky. [57 L. R. A. 511]), not to be 
recoverable. A telegraph company is held, in 
Commonwealth v. Western U. Teleg. Co. (Ky. [57 
L. R. A. 614]), not to be guilty of maintaining a 
common nuisance because it delivers, at a place 
not under its control, which is used and resorted 
to for selling pools and betting on horse races, 
to the common nuisance and annoyance of all good 
citizens in the neighborhood, messages containing 
the information necessary to such transactions. 


An equitable life estate created by a wife in favor 
of her husband, which shall be free from the debts 
of the beneficiary, is held, in Hutchinson v. Max- 
well (Va. (57 L. R. A. 384]), to be void where the 
statute provides that estates of every kind, holden 
or possessed in trust shall be subject to debts and 


- charges of the persons for whose benefit they are 


holden, as they would be if those persons owned 
the like interest in the things holden or possessed, 
as in the uses or trusts thereof. 


The widow of a beneficiary is held, in Re 
Devoe (N. Y. [57 L. R. A. 536]), not to be entitled 
to share under a will directing that, in case of the 
death of a beneficiary before the time for distri- 
bution arrives, his share shall be paid over to his 
next of kin as, according to the Statute of Distri- 
butions, his personal estate would be divided and 
distributed. 


The validity of a marriage is held, in Hills v. State 
(Neb. [57 L. R. A. 155]), to be determined by the 
law of the place where the marriage is solemnized; 

|and a marriage legal where solemnized is held to 


| be valid everywhere. A note to this case discusses 


Co. (Conn [s7 L. R. A. 481]), not to be violated | the authorities on conflict of laws as to validity of 


by a statute taxing the resident stockholders of! 
certain corporations in the town in which they 


| marriage. 


The exemption of real estate dealers and con- 


teside, deducting from the market value of the| tractors whose business does not amount to $1,000 
stock the value of the capital invested in real estate per annum from the operation of an ordinance im- 
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posing a license tax for the privilege of transacting | child to fall and be injured. It was held that an 
business, is held, in Com. Use of Titusville v. Clark | action might be maintained for the injury to the 
(Pa. [57 L. R. A. 348]), to be unconstitutional and | child. It has been said that if a decision is repeat. 
void as class legislation, where such contractors and | edly cited soon after it has been pronounced, there 
dealers are classified with other persons effecting | is some ground for supposing that the decision 
sales to whom a similar exemption is not allowed. was wrong. However this may be, there can be 
silliness no doubt that Lynch v. Nurdin has been doubted, 

And even if it be regarded as law, it was probabj 

English Hotes. founded on the danger to young children whic 

might be caused if such a plaything as a cart and 
It is not generally known, says the Genealogical | horse were to be left at their disposal. In Doyle 
Magazine, that the black cap has no specific rela-| vy. Jarrett it might be said to be the natural con. 
tion to the hanging of a criminal. Its sinister | sequence of leaving the cart unattended that some 
reputation, its color, and the fact that a judge when| trespasser should drive off with it, but the tres 
pronouncing a capital sentence always wears it, | passer might be a good driver, and if he were not 
have combined to attach to it a meaning and sym-|his negligence was not connected with the wrong- 
bolism which it does not possess. It is really noth-| ful possession of the horse. The judge, as might 
ing more than a part of the full dress of a judge.| have been expected, held that there was no evi- 


The lawyers have been earning big fees of late, dence to go to the jury, and gave judgment for 
and it may not be uninteresting, says a writer in | the defendant. 
the St. James’s Gazette, to recall the income of | 
perhaps the most successful lawyer of our time. In 
the last full working year before he became Lord 
Chief Justice of England, Lord Russell earned 
nearly a £1,000 every fortnight. In four months 
of 1894, before he succeeded to the bench, Lord 
Russell’s income was over £10,000, the total for 
1893 being £22,517. In 1892 the total reached 
£15,209; in 1891, £13,783; in 1890, £16,077; in 1880, 
£17,913; in 1888, £14,028, and in 1887, £16,651. In| tice. As is well said “the wearing of robes distin- 
six years, therefore, this famous lawyer earned @| guishes the members of the profession from other 
hundred thousand pounds. | persons present in court. and tends to check at- 

The case of Doyle v. Jarrett, tried before Buck-| tempts by unqualified persons to appear for the 
nill, J., in London a few days ago, was a venture-| Parties as advocates.” The opinion of the pro- 
some attempt to extend the liability for damage | fession being so strongly in favor of the wearing 
done by the negligence of third persons, says the | Of robes, the County Court judges ought now to 
Solicitors’ Journal (London). The action was to| agree upon some uniform rule in the matter.— Law 
recover damages for personal injuries caused by | Journal (London). 
the negligent driving of the defendant or his 
servants. The plaintiff, while crossing the New 
Kent road, was knocked down and injured by a 
horse and cart belonging to the defendant, a fruit- 
erer at Wimbledon, which was on the wrong side 
of the road. But it appeared that the persons in 
charge of the cart were two lads who were not 
the servants of the defendant; the cart having been 
taken away on the day in question as it stood 
outside a house and not recovered by the defendant! The lord chancellor, when acting in the capacity 
till the following day. It seemed, therefore, that| of judge, is a greater stickler for precision of 
there was an end of the case. The owners of| language than when he is playing the part of the 
horses which have escaped from control have in| politician, says the Daily Chronicle. In the course 
some instances been held liable for mischief done| of an appeal in the house of lords, on Monday, 
by them, but it is a very different thing to hold| he fell foul of counsel, not for the first time, for 
that the owner is liable for injury done by the horse| using the extremely useful word “practical.” 
through the negligence of a trespasser who is| “ Practical?” interrupted Lord Halsbury, briskly, 
wrongfully in possession of the animal. But the| “I always distrust that word ‘practical.’ When 
plaintiff's counsel relied on Lynch v. Nurdin (1| anybody says a thing is practically so and so I 
Q. B. 29), where the defendant having left his| know it is not so and so.” Smartly put, but one 
horse and cart unattended in the street, a child| seems to remember a famous phrase about a waf 
climbed on to the back of the cart, and another| that was “ practically” no war at all—only @ 
boy made the horse move on, which caused the| sort of warfare. 





The Council of the Incorporated Law Society, 
having taken steps to ascertain the views of the 
profession, have expressed their approval of the 
practice of solicitors appearing in robes in County 
Courts. Of forty provincial law societies which 
replied to a circular letter addressed to them by the 
secretary of the Incorporated Law Society, only 
two—namely, the Liverpool and Sussex Law 
Societies — expressed any objection to the prac- 








The publication of a new series of reports entitled 
“Knight’s Local Government Reports,” will com- 
mence in January under the editorship of Mr. Wil- 
liam A. Casson, of the Middle Temple, editor of 
the Local Government Chronicle, and for twenty- 
five years on the staff of the Local Government 
Board. The reports will be published at intervals 
of about a month. 
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